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TO THE RIGHT WORSHI FUL 


RICHARD CLARK, Eſq. F. A. S: S. S. A. 


ONE OF THE SENIOR ALDERMEN OF THIS CITY, 
PRESIDENT OF CHRIST'S HOSPITAL, 
TREASURER OF BRIDEWELL AND BETHLEM 


HOSPITALS, 


e M8 


VICE PRESIDENTS OF THE SMALL-POX AND 


INOCULATION HOSPITALS : 
&c. &c. &c. 


— 


WorTHY SIR, 


A NY other tribute than that of the 
lincereſt gratitude for the honour conferred 
upon me, by your kind patronage of this 

work, would be ſuperfluous from ſo humble 
an individual, while the general acknow- 
ledgment of your ability and exemplary 
conduct, not only in all the truſts com- 
mitted to your charge, but in that moſt im- 
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portant one of chief magiſtrate of this metro- 
polis, is ſo amply teſtified by the deſerved 
and warmeſt regard of all your fellow 
citizens, and members of your profeſſion. 


I am therefore the more deeply ſenſible 
of the preſent and every former inſtance of 
your condeſcending notice; and while, for 
fear of offending, I ſuppreſs thoſe expreſ- 
ſions of praiſe, in which every one would 
concur, I cannot refrain from declaring with 
how much unfeigned veneration and reſpect 
1 have always participated in that public 
eſteem ſo juſtly due to your character. 


I have the honour to be, 
Worthy Sir, 
Your moſt obedient 


Humble ſervant, 


Bury Court, St. Mary Axe, 
4th June, 1787. 


AN TH. HI MOR, jun. 
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INTRODUCTION. 


HE deſign of the following pages is, to 
offer a conciſe view of that part of our 
hiſtory and of our laws, which while it advances 
the merit of our anceſtors, will ſerve to ſhew the 
humanity of their deſcendants; and that the 
diſtreſſes of our fellow creatures, although 
always, and in all countries awakening to the 
benevolent heart, yet in this country, have in all 
times been the peculiar care of the legiſlature 
and of the people: if the vigilance and ſtern 
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juſtice of the one, has at any time repreſſed the g 
. > * 
zeal and miſtaken piety of the other; that very | 
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vigilance, and that juſtice when diffuſed into the 
domeſtic individual, have ever ſignalized and 
ennobled the hearts of our rulers. 
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As hiſtory which delineates the character of 
men, 1s a material elucidation of the conduct 
and meaſures they have purſued ; it can need 
but little apology, why, in a chronological detail 
of the acts which have been paſſed to reſtrain 
alienations in Mortmain, a ſuccinct view of the 
times and cauſes which gave riſe to them ſhould be 

b alſo 


1 
alſo introduced: more apdlogy would be need. 
ful for the Author's cenſure of monaſtic ſubtlety, 


if the truth did not ſupport the obſervations he 
finds it requiſite to lay before the reader. 


Long before the invaſion of the Danes, when 
this iſland was yet in its rude and uncultivated 
ſtate, the innocence and ignorance of the people, 
ſeem to have ſubjected them for the moſt part 
to the commands of the bards, and the chiefs or 
heads of their clans; they ſeem to have lived in 
an implicit obedience to their control; and 
though their poſſeſſions were ſecured by firſt 
occupancy. and labour, yet this control was 
often exerted to ſupply the requiſites of general 
or particular maintenance, ambition, caprice, 
or ſuperior power; and although their labour 
was ſmall, yet they preferred the procuring 
ſuſtenance by the pleaſures of the chaſe, to the 
drudgery of cultivating the ſoil for the fruits of 
the earth. In proceſs of time, as each clan, or 
family, increaſed in years and ſtrength, emula- 
tion ſtrove to poſſeſs the maſtery, and thus 
various chiets were ſet upin the room of general 
and familiar acquieſcence under one father: 
inteſtine feuds, and bloodſhed, the natural con- 
ſequence, diſrobed many of the inhabited parts 
of the iſland of their tranquillity; and whether as 
arbiters, or as peace makers, or commanded, as 

they 


113 

they declared, by holy inſpiration, the bards 
ſtruck the lyre, and as often led on one clan to 
the ſlaughter of another, as they ever endea- 
voured to promote the bleſſings of peace; the 


wounds of one quarrel were ſeldom healed be- 
fore new eruptions again broke out. 


Theſe holy viſitants were generally buſied in 
fanning the fatal flame; which, as it raged, 
dropped into their coffers, the ſmall treaſures of 
the people ! In proportion, however, as more 
regularity and order gained ground through- 
out the country, and as the people ſaw and 
felt the ſuperior advantages of uniting under 
the obedience of a popular government, we find 
in very ancient writers, that the bards loſt great 
part of that ſuperſtitious influence which they 
had ſo artfully exerted ; and though they ſecluded 
themſelves in groves and caverns, which they 
hallowed with a myſtical ſecrecy of religious, 
but artful, veneration, yet the people did not 
then continue ſo readily to acquieſce in their 
power over general affairs, but gave them ſu- 
preme authority in all matters relative to ſacred 
rites; and it is certain, that very large tributes 
were even then exacted from the people, and 
depoſited in theſe pious retreats, as offerings, 


to inſure eternal ſalvation, and a laſting fame. 
b 2 But 
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5 
But this barren and uſeleſs ſuperſtition at 


length fell into diſrepute, and gave place to 


chriſtianity. The prieſthood, with uncommon 
and unexampled zeal, ſettled in various parts of 
the iſland, under every diſadvantage, except 
thoſe of a fertile ſoil, their own unreſtrained 
reſolution, and a careful choice of an advan- 
tageous ground ; huts and hovels in ſome 
recluſe parts, were the only reſidence of them- 
ſelves and their myſteries ; they had acquired 
the habit and ſkill of induſtry and labour, 
through neceſſity and perhaps viciſſitude, and 
they ſhared with each other the alternate duties 
of agriculture and prayer. The chiefs of clans, 
or families, or diſtrifts, reſorted thither to pay 
their ſacred homage ; and if they left behind 


them any token of their zeal, they ſeldom 
departed without ſome uſeful inſtruction in reli- 


gion or in life. As the chriſtian faith began to 
ſpread itſelf throughout the iſland, the donations 


of the lords and great landholders became more | 


numerous and more liberal, and their viſits to 
theſe pious reſidences more frequent and more 
* fruitful. Still however the revenues of the 
clergy were not very conſiderable ; but King 
Ethelwulph, Anno 855, made them a grant of 
the tithe of all his dominions, which increaſed 
them to that degree, that it gave cauſe to ſome 
of his ſucceſſors, to lament in vain the good 

monarch's 


I 


monarch's liberality. (Rapin has preſerved à 


copy of this grant, and there is another in the 
Monaſticon, p. 100.) 


It would be of little ſervice to the preſent 
deſign, to trace the progreſs of the revenues of 
the church, through theſe early periods of our 
hiſtory; the curious anecdote, which com- 
mences the following tract, and is handed to us 
from tolerable authority, may ſerve to retain 


ſome clear notions, to what a height they had 
attained about the time of the Norman conqueſt. 


In the times of dark and ill-judging ſuper- 
ſition, the auſterity of ſelf· devoted wretched- 
neſs often reduced human nature to its laſt 
verge of exiſtence, or plunged it into horrors, 
from which the mild and perſuaſive exhortations 
of chriſtianity, offered to lead the fanatic in vain ! 
In the abſence of that ſerenity of heart which 
true religion inſpires, the forlorn and miſerable 
forgot their own virtues, their domeſtic - and 
public duties, their regard to ſociety, and the 
tender calls of conjugal or filial affection; and 
ruſhing into an unbrotherly ſolitude, devoted 
their poſſeſſions to build altars, and burn incenſe 
to appeaſe the vengeance, their imaginations 
alone had conceived to be hovering around 
them ; while they incurred new fins by ſuch an 
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external ſervice, to that Being whoſe favour had 
been more acceptably, or fücceſsfully implored, 
by directing the ſame contrite zeal to the per- 
formance of the duties of the ſtation in which 
he had been pleaſed to place them. If ſo much 
zeal ever really actuated any of the founders 
of monaſteries, yet I am afraid ſuperſtition 
and ſome ſhare of oſtentation were not often 
ſilent in their perſuaſions to ſo eminent an 
exhibition of public regard! But here I had 
rather withdraw from the inquiry. 


It is moſt reaſonable to conclude, that the new 
and enlightened principles which every where 
burſt forth at the reformation, were the ſource of 
that happy alteration in the minds of opulent 
and charitable perſons which directed their 
liberality to the relief of the poor afflicted, when 
its channel was diverted from the ſupport and 
contribution of papal craft, diſſimulation, arro- 
gance, and irreligion ! However grievous the 
ravages of a regal tyrant might have been to 
ſome recluſe and fincere orders of Monks, yet 
they ſwept away a multitude of inordinate vices, 
and cleanſed and purified the land from the 
ſeverer dangers of ſedition, hypocriſy, and 
pride: the profeſſed ſervants of pious deluſion 
grew opulent on the ill- judged offerings of their 


trembling penitents ; preſumed to be maſters of 


their 


vii J 
their conſciences, and then inſultingly jeſted at 
the large tributes which they, by terrifying de- 
nunciations of future heavenly vengeance, filch- 
ed from their alarmed imaginations. But, thanks 
be to God, the reſtraints which it was neceſſary 
for the legiſlature to impoſe on theſe devices, 
by the ſeveral ſtatutes of Mortmain, at firſt 
proving ineffectual and inadequate to the cun- 
ning and artifice of monaſtic ſubtlety, at length 
roſe into a total ſuppreſſion of their ſocieties 
and abrogating their delufions, laid the corner- 
ſtone of the modern receptacles of indigence and 


diſeaſe! 


To this view of our hiſtory, the reader's atten- 
tion is now ſolicited ; and his moſt favourable 
extenuation is anxiouſly implored throughout 
be progreſs of the following tract: the materials 
neceſſary to be collected, in order to inform or 
muſe, have been found to grow in a ſoil uncul- 
vated and a way untrodden ; and the truth was 
10 where to be diſcovered without hazarding the 
ory and obſcure path of ſuperſtition and error. 
h ſuch a progreſs, few flowers are to be ex- 
ected; but the ſtudious may be induced to 
arch further into the labyrinth of this obſcure 
art of our hiſtory, and it is hoped, that he will be 
Werwards amply repaid by the beſt legal expo- 
I ſitions 


n 1] 

ſitions of the laſt of our ſtatutes of Mortmaiy, 
that the books afford, or that the favour of ſome 
able friends could ſupply. Under theſe circum- 
ſtances, I have ventured te preſume that this 
work may be uſeful ; and with that hope and 
impreſſion, I offer it to the judgment of the 
public, our higheſt and moſt impartial tribunal, 
rather truſting to its candour, than preſuming to 
hope for its favour. 


* 
* 


A. HIGHMORE, jun 
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SH. . 


WILLIAM the Conqueror, demanding the cauſe Speed. 413. v. 
why he himſelf conquered the realm by one 
battle, which the Danes could notweffect by many? 
Frederick, the Abbot of St. Alban's, anſwered, that the 
reaſon was, becauſe now the land, which was the 
maintenance of martial men, was converted and given 
to pious employments, and for the maintenance of holy 
votaries:. To which the Conqueror replied, that if the 
clergy be ſo ſtrong, that the realm is enfeebled of men 
tor the war, and ſubject thereby to foreign invaſion, he 
would aid it: and therefore took away many of the 
revenues of this Abbot, and of others alſo.—I take this 
to be the origin of all the reſtraints in Mortmain. 
I ſhall endeavour to purſue the chain of ſtatutes 
which the legiſlature has thought fit in various times 


to enact, relative to the needful reſtraints of gifts in 
Mortmain. | 
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Alienation in Mortmain, in mortua manu, is ay 2 Bl. Com. 263 
alienation of lands or tenements to any corporation, 
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Ibid. 1. 479. 


9 Hen. 3, c. 36 
Fitz. Mortm. 
1. 3. 

Bro. Mortm. 36 
2 Iuſt. 74. 
Wood Iuſt. 301, 
182, 


Seld. an. Angl. 
I. 2, 1. 45. 


F. N, B. 121. 


2 Bl. Com. 
269. 


: difficulty of their being obliged to procure from the 
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ſole or aggregate, eccleſiaſtical or civil. But theſe 
purchaſes having been chiefly made by religious houſes, 
in conſequence whereof the lands became perpetually 
inherent. in one dead hand, this hath occaſioned the 
general appellation of Mortmain to be applied to ſuch 
alienations, and the religious houſes themſelves to he 
principally conſidered in forming the ſtatutes of 
Mortmain. 

By the 36th article of Magna Charta, it is ordered 
thus: It ſhall not be lawful from henceforth, to any, 
© to give his lands to any religious houſe, and to take 
&« the ſame land again to Hold of the fame houſe. Nor 
« ſhall it be lawful to any houſe of religion, to take the 
“lands of any and to releaſe the ſame of him, to him to 
ce whom he received it. If any from henceforth give 
ce his lands, and thereupon be convict, the gift ſhall be 
00 utterly void, and the land ſhall accrue to the lord cf 
cc the fee.” 

The cauſe for this article, was, to correct an evaſion, 
ingeniouſly invented by the clergy, to get over tie 


crown a licenſe to purchaſe in Mortmain ; which ſeems 
to have been the practice among the Saxons above ſixty 
years before the Norman conqueſt, and continues 
appended to the prerogative at this day; and alſo a like 
licenſe to alienate, whenever there was a meſne or 
intermediate lord between the King and the alienor: 
thus, as the forfeiture accrued to the immediate lord, 
the poſſeſſor inſtantly aliened to the religious houle, and 
then took the lands back again as tenant thereto, 
nich kind of intantanedus ſeiſin, was probably beld 
not to occaſion any forfeiture : and then by commit- 
ting ſome other act of forfeiture, ſurrender or eſcheat, 


the monaſtery entercd as immediate lord. 
About 


H We. 1S 


MORT MAIN. 3 


About this period, we find the np part of 
Europe amuſed by. thoſe holy expeditions, called 
Cruſades : Pomp and magnificence, a vaſt retinue, large 
bounties, and great expence, always accompanied this 
journey of imaginary falvation., Tbe Princes of 
Chriſtendom vied with each other in ſplendor and 
dazzling homage to the holy croſs ; the banners of each 
potentate blazed, before the world, and deluded multi- 
tudes fell proſtrate, with miſtaken zeal, at the approach of 
theſe fanatic baubles, in preference to the pure ſimplicity 
of the true faith. The ſpiritual Babylon now reigned 
the idol of bigoted frenzy; and while the people vainly 
thought they ſacrificed to Chriſt, they were literally 
bending the knee to Baal. 

But the legal thread of our hiſtory carries us on to the 
reign of Edward the Firſt, who aſcended the throne with 
the ſtrongeſt proofs of his deſire to reform the abuſes 
which had been introduced into the kingdom. The 
prodigious increaſe of the riches of the clergy, from the 
cauſes already mentioned, and of the monaſteries alſo, 
had long been a ſubject of public complaint, and no one 


had been able to find out an effectual method to put a ſtop 


to an evil ſo prejudicial to commerce, and to the ſtate. 
Although the Barons, who exacted from King John 
the great Charter, ſtill ſo deſervedly revered, had taken 
care to inſert the clauſe already mentioned, forbidding 
alienations of lands to the church; yet this had not been 
regarded. Complaints were renewed on this head and 
many others, and kept pace with the hopes in which 
every one exulted, that all their grievances would now 
be redreſſed. It was demonſtrated to the aſpiring King, 
that the church never dying, always acquiring and never 
alienating, her riches muſt conſequently increaſe, and 
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4 HISTORY Oy 
in proceſs of time all the lands would bei in poſſeſſion of 
the clergy. | 

t ſhould be ſuppoſed, that the principles alone of the 
great Charter of the Realm, would have held the people 
in awe, and have induced them to deſpiſe and reject al 
ſtrict interpretation of the letter: but even this was 
not powerful enough to reſiſt the ingenuity of theſe 
votaries to monaſtic ſubtlety—a ſituation wherein they 
knew themſelves protected from danger, ſo long as they 
held the conſciences of men, and from whence they 
could command obedience to their decrees, as lords over 
the vaſſals of their feudal ſeignories! As the above 
recited clauſe in Magna Charta had put an end to their 
concerted forfeitures, they had contrived leaſes for long 8 
terms (which firſt introduced thoſe extenſive terms 
for a thouſand years or more, now fo frequent in con- 
veyances) :, the king maturely conſidered the grievance 
complained of, propoſed a new law to his parliament, 
which they received with joy, and thus the legiſlature 
were induced to inderpoſe by the ſtatute De Religiſi, 


Anno 1279. 


Tae ſtatute recites, & That it had been of late pro- 


c vided, that religious men ſhould not enter into the 
« fees of any, without licenſe or will of the chief lord 
« of whom ſuch fees be holden immediately; and not- 


« withſtanding, ſuch religious men have entered as well 
ce into their own fees, as into the fees of other men, 
« approprying and buying them, and ſometime 
« receiving them of the gift of others, whereby the 
« ſervices that are due of ſuch fees, and which at the 
« beginning were provided for the defence of the realm, 
« are wrongfully withdrawn, and the chief lords to 


« jeeſe their eſcheats of the fame. It is enacted in 
« ſubſtance 
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« ſubſtance as follows, That no perſon ſhall buy or 
« ſell, by color of gift, or leaſe, or otherwiſe, or receive 
« by reaſon of any other title, any lands or tenements, 
« or by any other craft will appropre to himſelf under 
« nain of forfeiture of ſame, whereby ſaid lands may 
« come into Mortmain. The lord of the fee to enter 
« ſuch forfeiture within a year after ſuch alienation, 
«and hold the ſame as an inheritance. If he neglect 
« to enter, then the next chief lord immediate to enter 
«in fix months then next, and ſo in ſucceſſion. In 
« default of their entry, the lands to fall to the crown, 
« faying due ſervices to the chief lord of the fee.“ 

As the pope and the clergy mutually ſupported each 
other, in endeavouring to eſtabliſh a permanent ſu- 
premacy in the papal throne ; this act was one of the 
moſt effectual means to oppoſe them both, by with- 
ſanding the one, and checking the growth of the 
other; it was a fatal blow to the clergy, whoſe ambi- 
tion urged them to graſp the univerſal dominion over 
public property; and it likewiſe proved as prejudicial 
to the Pope, ſince no bounds could be ſet to the power 
of the clergy, without leſſening that of the court of 
Rome, 


Tt ſhould ſeem as if the laſt act would have prevented 
al new devices, but as it extended only to gifts and 
conveyances between parties, religious men now began 
to ſet up a fictitious title to the land, and by bringing 
an action againſt the tenant, who by colluſion ſuffered 
a judgment by default, they entered, and ſo defeated 
the ſtatute, [ This is the origin of modern Recoveries, 
the great aſſurance of the kingdom. ] 

But to prevent ſo glaring an abuſe of the legiſlative 
power, it was in ſuch caſes ordained by a ſubſequent 
ſatute, that a jury ſhould try the right of the parties, 
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and if it ſhould be proved that the religious houſe had 
no right, then the lands ſhould be ſubject to the abo 
forfeiture : and the like proviſion was made to prevent 
the additional artifices of the tenants ſetting up croſſe; 
on their lands (the badges of knights templars, and 
hoſpitallers), in order to protect them from the feod:] 
demands of their lords, by virtue of the privileges 
annexed to thoſe religious and military orders. 

The ſtatute of Dua emptores aboliſhed all ſubinfeoda. 
tions, and allowed men to alienate their lands to be 
holden of their next immediate lord; and a proviſo was 
inſerted, to prevent any future evaſions, that this 
ſhould not extend to authorize any kind of alienation in 
Mortmain. 

In a very few years after, the legiſlature was oblize! 
again to interrupt the ingenuity of the ſacred Conclave, 
and to revive the ancient authority of the crown, in 


granting licenſe to amortize lands; and an act was 


paſſed eſtabliſhing a mode of application for fuch con- 
ſent, by writ of Ad quod damnum, which lay from the 
Court of Chancery, to any one who required the King's 
licenſe for ſuch alienation ; which was directed to the 
Eſcheator, “ to enquire what damage would enſue to 
te the king, or unto other perſons, if the king ſhou: 
& grant ſuch licenſe ;” and upon the return, the king 
was to give leave to alien in Mortmain: but even this 
licenſe was further reſtrained (as no doubt the procel; 


ſoon became a mere matter of form) by a new ſtatuts, 


enacting, © That even this licenſe ſhould be ineffectual 
&« without the conſent of the meſne or intermedia 
cc lords.“ 


It is certain, that when the people ſaw the legiſlature 


ſo attentive to repreſs the growing accumulations cf 


the hierarchy, there might be grounds for defignins 
men 
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men, to diſturb both them and their devotees in ſuch 
poſſeſſions, which they could diſcover to have been 
obtained without all the forms which the foregoing 
reſtrictions required; it is not unlikely, theſe informa- 
tions increaſed ſo faſt as to alarm, and perhaps ſo 
ſucceſsfully as to abridge the monaſteries of ſome of 
their newly acquired temporalties; wherefore they 
ſeem. to have procured an act which indemnified and 
releaſed them on an impeachment, if they could pro- 
duce the royal charter of licenſe, the inqueſt on the 
writ of Ad quod damnum, or fine ; and if they could 
not ſufficiently ſhew that they entered by due proceſs, 
after ſuch licenſe granted, then © that they ſhould be 
« well received to make convenient fine for the ſame.” 

The next invention to elude all theſe reſtrictions was, 
to procure perſons to take the lands in their own 
names, and then declare the ſame to be for the only uſe 
of certain monaſteries, gilds, or fraternities ; and alſo to 
purchaſe and dedicate large tracts of land adjoining 
to churches, as churchyards :—An act to ſubvert 
theſe pretended uſes (which were the origin of the 
modern declarations of truſt) was accordingly paſled in 
the reign of Richard II. which amortized all ſuch 
poſſeſſions, and rendered them forfeitable ; and declared 
all cities, boroughs, towns, gilds, and fraternities, as 
being perpetual, under the ſame ene of Mortmain, 
as religious houſes, 

It was the cuſtom, at this period of our hiſtory, for 
the ſheriffs of every county to hold congregational 
courts twice a year, for the deciſion of cauſes eccleſi- 
aſtical, criminal, and civil: from what has already been 
related, it is eaſy to conceive to what encroachments 
epiſcopal authority had gradually aſpired and ariſen at 


that time; but it did not ſtop here; for in order to 
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attain a right of judging in all matters eccleſiaſtic], 

according to cauſes and decretals, unknown to the perple, 
the clergy ſet up a fictitious charter, ſaid to have been 
granted them by William the Conqueror, but never 
known till then, which was three hundred years after the 
demiſe of that prince, and which in the weak and con. 
fuſed reign of Richard II. they procured to be inrolled; 
thus aſſuming a ſelf-erected power of fitting in the 
ſheriff's courts ; which devolved upon the biſhop, but 
was afterwards relinquiſhed. 

The fifteenth century, (from Rich. I. to Hen. VIII.) 
famous for the councils of Conſtance and Baſil, was 
likewiſe famous for the deplorable ſtate of the chriſtian 
church. —The leading articles of the faith were no 
longer adhered to, and the far greater part of the 
people's religion was made to conſiſt in pilgrimages, 
and the idol-worſhip of the Virgin Mary, ſaints, and 
relics. The example of the clergy excited no devotion, 
the church diſcipline was relaxed, and the purity of the 
goſpel was forgotten or deſpiſed : temporal advantages 
were the whole purſuit of the teachers of the chriſtian 
faith. England was in the ſame ſtate with the reſt of 
Europe. The people were extremely deſirous of a 
reformation of divers abuſes which had crept into the 
church ; but the clergy oppoſed all attempts at a reform, 
becauſe no change could be made but to their pre- 
judice ; and the kings made religion ſubſervient to their 
intereſts. When they imagined they ſtood in need of 
the clergy, they found ways and means enough to evade 
the people's demands ; but when the parliament's good- 
will was requiſite, they aſſented to ſuch ſtatutes 35 
ſeryed to curb the incroachments of the pope and the 

clergy. 


Notwithſtanding all the complaints which the Engliſh 
| had 
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had frequently carried to the court of Rome, about her 
continual encroachments, and notwithſtanding the pre- 
cautions which ſeveral parliaments had taken to ſereen 
themſelves from her uſurpations, the popes did not 
abate the leaſt of their pretenſions; upon every occa- 
fon that offered, they made no ſcruple to act contrary to 
the ſtatutes of the Engliſh parliament, and to aſſert 
their apoſtolick power, without troubling themſelves 
whether they prejudiced the king or his ſubjects. 
The parliament, willing to remedy theſe abuſes, paſſed 
an act againſt purchaſing diſpenſations from payment of 
tithe ; and another againſt proviſions of exemption 
from the juriſdiction of the biſhops ; but theſe were 
ineffectual; for the fulneſs of the apoſtolic power 
gain exempted the monks from any obſervance of 
theſe ſtatutes ; and this rouſed the parliament, whoa dded 
the penalties of the ſtatute of Premunireto their former 
acts. * 

In 1523, Cardinal Wolſey, the favourite and miniſter 
of Henry VIII. had raiſed his power at court ſo high, 
that his influence carried him above all care or 
ſolicitude for the welfare of the people.—His arrogance 
ſurpaſſed the bounds of his own intereſt, and at length 


In the reign of Henry V. Anno 1404, and 1414, two un- 


ſucceſsful attempts were made by the commons, to reduce the 
wealth of the clergy.—But the latter ended more effectually 
than the former, in a propoſal of delivering up to the king, 
through zeal and affection (profeſſed to be more ſincere than that 
of the commons), the alien priories, which being one hundred 
and ten in number, were poſſeſſed of lands that would con- 
ſderably increiſe the revenues of the crown. The king ſeems 
te have judged it moſt prudent to take what the clergy offered of 
their own accord, and therefore accepted the propoſal, and the 
alt paſſed without any oppoſition. 
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produced his fall. To perpetuate his name, he forme, 


a project, for which he afterwards procured the pope'; 
bull, “to ſuppreſs as many monaſteries as he pleaſed, t) 


„the amount of 3000 ducats a year,” in order t 
transfer their revenues to two colleges he had intention 
to found, one at Oxford, and another at Ipſwich, 
the place of his birth, in order to fit ſtudents fo 
the former.— But although the Cardinal had exerted 
every power to eſtabliſh theſe colleges, yet the king wa; 
deaf to all his entreaties for the preſervation of them, 
and in the general confiſcation which afterwards dif. 
tinguiſhed the mournful annals of the church, their 
endowments were veſted in the hands of the crown, 
and the name of their founder ſunk in obſcurity, 

The See of Rome had long been engaged in very 


ſerious conteſts with ſeveral of the ſtates of Europe; 


the aſſumed ſupremacy ſhe had conſtantly exerted over 
England, became inſupportable. The writings of 
Martin Luther had been induſtriouſly and ſucceſsfully 
circulated in every part of the iſland, and the people 
now began to entertain very different opinions of 
religion, to thoſe of their anceſtors, eſpecially with 
regard to the papal authority. Pope Clement VII. 
did not take the means to preſerve any conciliation, but 
perſiſting in his meaſures and alſo in his objection t9 
the king's divorce from queen Catherine, the interet 
of the king and the people thus became the ſame. Ihe 


Pope afterwards ſignified his defire of accommodation 


by diſpenſation, which the king reſolved to reject ; and 
this produced the firſt blow to the papal authority; 4 
proclamation, forbidding, under ſevere penalties, tic 
receiving any bull from Rome, contrary to the preroga- 
tives of the crown. The conſequent fall of Wolſey 


was grounded on his exerciſing his legatine authorit), 
without 
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without the king's licenſe; and of his diſpoſing, as 
legate, of ſeveral benefices, contrary to the ſtatutes of 
Proviſors and Premunire : the whole body of the clergy 
fell like wiſe under the ſame predicament, they were 
obliged to ſue to the crown for a pardon, which was 
granted at the expence of 100,0001. The thunders of the 
Vatican were now heard with contempt, and the crown 
of England at length began to feel itſelf releaſed from 
an unjuſt bondage, and ſubject to no other control than 
the laws of the realm. | 
The grant of lands to ſuperſtitious uſes, ſuch as for 


II 


| maſſes to be ſaid for the ſoul of the donor, when he ſhould 


quit the preſent ſtage of exiſtence, and the like; was 
the moſt fertile invention to increaſe the power of the 
clergy (and a principal ſupport of the arguments in 
favour of purgatory) : The heads of the papal prieſthood 
luxuriouſly ſlumbered upon large bequeſts for this pur- 
poſe, while their inferior brethren ſpread their tattered 
garments over the graves of departed viſionaries, and 
exhauſted their breath in vain repetitions for the 
lafety of thoſe ſouls for whom they felt very little 
regard, and leſs piety ! 

The former ſtatutes had as yet applied only to cor- 
porate bodies; it became now eſſential to preſerve whole 
families from ruin, by forbidding ſuch acts of ſelfiſh 
devotion ; and with this prohibition, the glorious and 
heavenly Reformation firſt dawned upon England. 
Henry the Eighth, however tyrannical and ſelf-willed in 
all his purſuits, and whatever ſiniſter views might lead 
him in this great Cauſe, yet ſeems to have been bleſſed 
with an inſpired firmneſs, that bore him on amid all the 
crowd of public prejudice ; the arts of papal prieſtcraft ; 
the terrors, to him vain terrors, of the hierarchy ; and 


the multitudes of his wondering people, then deeply 
ſhackled 
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ſhackled by the fetters of ſuperſtition, and the influence 
almoſt unſhaken, of the church of Rome! He thus 
began by attacking men in their private and internal 
principles, and the prieſthood in this chief bond which 
preſerved their power. | 
The new act aboliſhed theſe purgatorial ſervice; 
it recites, © that by ſuch ſales and conveyances made 
« of truſt of lands to the uſe of churches, fraternitie, 


e or brotherhoods, erected and made of devotion, or by 


« conſent of the people without any corporation; or ty 
« the uſe and intent to have obits perpetual, or a con- 
« tinual ſervice of a prieſt forever, or for threeſcore ot 
« fourſcore years (ſuppoſing, no doubt, that their 
purgatorial ſtate might by that time be concluded), 
« out of the iſſues of land charged therewith, that a 
ce much loſs and inconvenience happened, and the fame 
« were as prejudicial as where lands were aliened in 
« Mortmain.” | 

„ Wherefore all ſuch uſes, by what name, nature, 
ce or quality they were called, were from thenceforth 
« declared to be utterly void. But this is ſaved in 
« ſome degree by a, proviſo, authorizing any perſon 
« ſeized of lands to his own uſe, or having feoffees 0! 
« any truſt of lands to his uſe, to make or deviſe the 


„ ſame for the above purpoſes, ſo as the ſame do not 


« continue for a longer term than twenty years. 

« All devices and contrived aſſurances to defraud 
« the ſtatute, are declared void; and-it is declared that 
« the act ſhall always be interpreted and expounded 25 
« beneficially as may be to the deſtruction and utter 
c avoiding of ſuch uſes ; but not to prejudice the right 
c or cuſtom any corporation might then hold, to deviſe 
« lands in Mortmain.“ 


Superſtitious uſes, were the object which this ſtatute 
was 
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vas deſigned to overthrow ; but the ſame propenſity 
emaining among the people, happily directed by a 
deter judgment, they created truſts for the endowment 
of free-ſchools, ſeminaries of education, and ſtipendiary 
liefs to the poor and aged; a practice which the law 
certainly favoured, had the deſign ever been put in 
practice, by adjudging it not within the reſtrictions of 
he laſt cited ſtatute, which was expounded to be in- 
ended only to ſubvert the progreſs of ſuperſtition. 

In 1532, theſe meaſures were further extended, by 
in act which eſtabliſhed the ſupremacy of the three 
eſtates of the realm, in all cauſes ſpiritual as well as 
temporal ; and decreed the penalties of Præmunire on 
ll who ſhould prefer appeals to the ſee of Rome, and 
pointed the judicature of the eccleſiaſtical court. 
The pope's earneſt remonſtrances againſt the king's 
livorce, ſeem to have been one great cauſe of the gene- 
al abolition of his authority in England ; in the acts of 
exemption from the annates, appointing biſhops, peter- 
pence, procurations, delegations, expedition of bulls, 
and difpenſations ; the very name of the pope was, by 
proclamation in 1534, ordered to be ſtruck out of all 
books, that the remembrance of it might, if poſſible, 
de loſt for ever. In the mean while, as the people were 
Gly corrupted by the monks, who inſinuated that the 
ting was going to overturn all religion; he reſolved 
bo take every poſſible precaution to prevent the per- 
nicious deſigns of theſe dangerous adverſaries, To 
tat end, the ſuppreſſion of all monaſteries was ſug- 
peſted, which the king reſolved to effect by degrees. 
He began by ordering viſitations, whereby he ſhould 
licover their revenues and practices. The monks, 
conſcjous of their irregularities, were eaſily terrified, by 
de threats of their viſitors, into a ſurrender of their 
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houſes. to the hands of the king: the viſitations unra- 
velled to open day a ſeries. of. debauchery, corruption, 
wickedneſs, and abominations (ſays Burnet) “ equz] 
to any that were in Sodom ;” and the king gave them 
leave to quit, their houſes. of mock ſanctity. Henry 
tried his ſucceſs. with his nephew James king of Scot. 
land, but found him {till an adherent to the ſee of Rome. 
In 1535, he proceeded. in. his. plan, by procuring an 
act to aboliſh all the leſſer. monaſteries whoſe revenue; 
did not amount to more than 2901. and this wi 
followed by an order for publiſhing the holy ſcripture 
in Engliſh. The Pope ſolicited a reconciliation, which 
was rejected, and followed by an act, incurring the 
penalties of Præmunire on all who endeavoured t 
reſtore his authority in England. 

All theſe meaſures naturally produced innumerable 
diſcontents among the clergy, the monks, and the 
people.—An inſurrection followed, which was happily 
ſuppreſſed; but it ſerved only to facilitate the ruin of 
monaſtick pride; to which cauſe the king eaſily attri- 
buted the danger he had been expoſed to, and there- 
fore reſolved upon the ſuppreſſion of all the monaiteries, 


The groſs and i impious abuſes there diſcoveret, wer 
immediately publiſhed by the king's command; tx 
forged relics, and ſecret ſprings which moved images 
ſaid to be moved by the effect of a divine power, Wet 
broken down; the viſionary relief attributed by eve!) 
deluded yotary who threw himſelf at their feet, began t 
be no longer felt; and the impoſitions and i 
frauds, practiſed by the prieſts upon the credulity of the 
people, were univerſally expoſed. The ſhrine of Becke 
ſhared the common fate. It is ſaid, that in one ye 
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ke offerings upon the altar of Chriſt did not amount 
10 one penny; thoſe at the altar of the Virgin, to 
yl. 78. 8d. but thoſe at the ſhrine of Becket, who was 
xccounted the greateſt ſaint in heaven, to 9541. 6s. 3d. 

Whatever might have been the views of Henry, to 
whom avarice has been aſſigned, with apparent juſtice z 
and to whoſe ingenuity is alſo attributed a ſubtle report 
that an invaſion was expected, or a continental war, 
formed by the pope, to involve him in new diſtractions, 
23 well abroad as at home ; it is certain, he made theſe 
the motives for ſuppreſſing religious houſes, and appro- 
priating ſome of their immenſe riches to the charges of 
the ſtate, inſtead of raiſing a ſubſidy upon the people. 

The act of 1539 granted the lands of religious 
houſes to the king, which were ſuppoſed to have been 
roluntarily ſurrendered to him; an artifice which he 
adopted to blunt the edge of cruelty, which was imputed 
to him by the ſuppreſſion ; and indeed the extravagant 
fevotion of this parliament, to the will of the monarch, 
particularly teſtihed in the act for enlarging his royal 
prerocative, were additional diſtreſſes to the church of 
antichrift, But though the ſums acquired by this 
ſuppreſſion amounted to 1,600,000l. the king employed 
only 800ol. per annum in founding ſix new biſhop- 
ficks, and eſtabliſhing canons in ſome of the old 
cathedrals : the reſt of the money was injudiciouſly 
aviſhed away. * 


* The king projected a noble deſign of a college, for the ſtudy 
of the affairs of government, the laws, hiſtory, &c. where all the 
ities of the ſtateſian were to be the chief objects of purſuit ; 
ad Sir N. Bacon, Thomas Denton, and Robert Cary, actually 
Grew up a full project of the nature and orders of ſuch a houſe, 
ch were preſented to the king; but it does not appear why fo 
treellent a plan became abortive, Burnet. 


In 


31 H. 8. c. 13. 


1546. 
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or pretence of their ruin. The parliament gave the 


In 1540, the order of St. John of Jeruſalem, ſince 
known by the name of the Knights of Malta, ſhared the 
fate of their brethren in the faith. Their obſtinate 
dependence on the pope and the emperor, was the cauſe 


king all their lands, out of which he allowed then 
3000l. per annum, for their maintenance. 

One can ſcarcely find greater ſigns of a flavi 
attachment to the prince's will, than ſeemed to peryade 
the parliament, and the people alſo at this period. —The 
pope's infallibility was transferred by an act of parlia. 
ment to the crown, under a colourable limitation in 
favour of the laws of the realm: But ſeveral perſons, 
who ſtill avowed their adherence to the old religion, 
and denied the king's ſupremacy, ſuffered for their 
perſeverance, at the ſtake. 

In 1545, moſt part of the colleges, collegiate churches, 
and hoſpitals, ſurrendered to the king by acts and deeds, 
ſeemingly voluntary, but were no more ſo than thoſe 
of the Abbots and Priors: which ſurrenders were 
afterwards confirmed by an act of parliament ; but the 
two univerſities of Oxford and Cambridge claimed and 
received the king's protection, which was extended to 
continuation of their ancient privileges. 

To co-operate in the great work of the reformation, 
and to prepare the way for a perpetual eſtabliſhment « 
the proteſtant cauſe, it became neceſſary for the 
legiſlature to give ſome material encouragement to the 
liberality of opulent men, who felt the deſire of ſigm- 
lizing their names, and ſhewing an example of benev0- 
lence, that might ſuppreſs the vigilance of avarice ot 
ſelfiſh luxury: and for this good purpoſe, it wi 
neceſſary to relax in ſome meaſure from the ſeverit 
which the parliament had aſſumed in the reſtraints % 


the 
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the Mortmain acts; and when, after the demiſe of 
Henry, they ſaw the new doctrines of the church ſuſtained 
by the regency, during the minority of a prince of T4w. 6. 
exalted character, tranſcendent abilities, and acknow- 
edged reſolution to ſupport the proteſtant faith; while 
the people were rapidly ſhaking off the yoke of reli- 
gious flavery, under which they ſo long had groaned ; 
the crown ſeems to have reaſſumed the power formerly 


given to its prerogative, of granting licences to alienate 18 Ed. 3. f 


; * f ; 3 
lands in Mortmain, and joined with the legiſlature in 


diverting their papal purpoſes, into thoſe of proteſtant 
and charitable uſes; and ſuch wholeſome eſtabliſh- 
ments were deemed the moſt effectual inſtruments to 
perpetuate among the people, the doctrines and milder 
precepts of the reformed church. 


overturned all the expiring hopes of papal influence. 
The chantries, or ſma!l chapels, generally to be ſeen in 
old cathedrals, round the body of the church, had 
deen erected by licence from the crown, without the 
ordinary, who had no concern therein ; ſums of money 
being uſually bequeathed for their needful repair, and 
for a ſtipend to a prieſt, for the ſuperſtitious purpoſes 
aready mentioned, of conſtant maſſes for the ſoul of 
tne donor deceaſed, obits, anniverſaries, and the like : 
the preſent act ſeems to have reſumed the ſubject where 


the former act of Henry VIII. had left it, and totally 28 H. 8. % 


doliſhed, without exception, the whole of this remain- - 


ing branch of crafty fanaticiſm; veſted all lands and 
property wholly deviſed for ſuch purpoſes, in the crown; 
but ſuch as were granted only for a term of years, were 
den again to the heir at law at the expiration thereof. 

Theſe chantry lands were ſold to provide revenues Ragin. 
or {ix newly created lords of the regency, during the 
C young 


But this was accompanied by an act, which totally 1 Ed. 6. c. xiv, 


and 3 Edw. 6 
C.1. 
e. 21, 


1Edw.6.c, 1, 

2 and 3 Edw. 6. 
c. 1.—5 and 6 
Edw. 6. c. 1. 

2 and 3 Edw. 6. 
c. 13. 


Ibid, c. 21. 
and 6 Edw. 
>. c. 12. 3 and 
4 Ed w. 6 c. 

97 


9 H. 3. c. 5. 
52 H. 3. C. 20. 
and 28. 
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young king's minority; but the ſcheme of the refor. 
mation went on under their protectorſhip. The 
executors of the late king alſo wanted theſe lands, to 
pay his debts and legacies, while the nobility thirſted 
after them for their own emolument. The parlia. 
ment of England kept pace with the emperor in 
carrying on the deſigns of the reformation : The aq 
of 1548, for the uniformity of the church liturgy, and 
the marriage of prieſts, ſufficiently proved to the people, 
that the wiſhes of the late king were wholly complied 
with; but the Princeſs Mary always took ſome occa- 
ſion to ſignify her diſapprobation of theſe meaſures, 
which ſhe afterwards more openly avowed, by her 
cruelty and bigotry. . 
Throughout the reign of Edward the Sixth, we 
meet with acts, that were all built on the grand founda- 
tion of that of his predeceſſor, which diſſolved the 
monaſteries; tending to the ſame grand point of 
effectually ſubverting the conſtitutions of the romiſh 
church; the eſtabliſhment of a revived book of com- 
mon prayer, and the adminiſtration of the ſacraments 
which reſtored the truth, and aboliſhed the empty 
credulity of a tranſubſtantiated ſymbol; the act for 
payment of tithes; the permitting the marriage of 
prieſts; the aboliſhing of maſs books, and breaking 
down of images; all followed each other in a regular 
train, and ruined for ever the expiring cauſe of artifice 
and idolatry, —But though the legiſlature has ever been 
careful to reſtrain monkiſh artifice, yet monaſteries 
and religious men, as the term was, were always under 
its watchful protection; but towards their diſſolution, the 
parliament ſeems with unparalleled aſſiduity to have con- 


certed and effected their deſtruction. And excluſive of 


the graſp of power and wealth, which at all wn. 
diſtin- 
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lifinguiſhed the leading character of Henry the Eighth, 
the extreme diſſoluteneſs of manners of theſe religious 
nen who became at laſt unbounded in their exceſſes, 


: called aloud for the interpoſition of a wiſe and virtuous 
N Government, It appears that, ſo early as in the reign 
bu of Edward the Firſt, it was cuſtomary for the monks to 


give great entertainments, even to the injury of the 
revenues of their houſe—that the abbots of St. Au- 
fin, St. Benedict, and other /acred orders, preſiding 
wer a number of ſmaller houſes, had levied very exor- 
bitant fines and tributes upon them, whereby © the 
u ſervice of God was diminiſhed, and they were rendered 
bunable to give alms to the poor, ſick, and feeble; 
nd the healths of the living, and ſouls of the dead 
byere miſerably defrauded, and hoſpitable alms-giving 
nd other godly deeds had ceaſed.” Theſe abuſes 
re at firſt only reſtrained, but they furniſhed addi- 
tional powerful arguments, for the future abolition of 
he whole ſeminaries, and all obedience to the ſee of 
kome. 


Among the multitudes who had outwardly declared 


com- 


35 Edw. 1. ſt. 
4. . 1. 


nente 

empty emſelves proteſtants, there were abundance of perſons 
A for were ſo only in name; ſome halted ſtill between 
ce of Bi two religions, others were papiſts in their hearts; 


u very many having regard only to temporal advan- 


ing 
1 es, had embraced the reformation merely to make 
\rtifice r fortunes: the feweſt in number were thoſe who 
er been Wi" truly convinced of the tenets of the new religion: 
aſteries | were united againſt the Duke of Northumberland, 
s under Wi? ſucceeded the Earl of Hertford in the protector- 
ion, e . and whoſe tyrannical government had already been 


ve con · ¶ too ſeverely, and who was in all probability to have 
uſive oe the prime miniſter of Jane Queen of Scotland, — 
this was moſt flattering to the hopes of Mary, 


11 time 
C 2 who 


diſtin 
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who promiſed to make no change in religion; and js 
was ſoon after proclaimed queen, amid the acclamations 
of the whole deluded nation. 

But as ſoon as ſhe aſcended the throne, a new ſcene 
of affairs ſeems to have ſtaggered the very promiſing 
hopes which had been raiſed from the preceding act; 
her artful proclamation, the reſtoration of ſeveral biſhop 
who had been depoſed, the filence of the court at the 
performance of the romiſh formularies in many 
places, contrary to the late acts; and ſome injuſtices 
ſuffered to be committed againſt thoſe who had favoured 
the reformation 3 gave new vigour to the papiſts, and 
ſtruck an alarm throughout the realm, that divided the 
minds and the actions of men. She began her deſigns 
of reſtoring the papacy, by affecting to ſecure the abbey, 
lands to their poſſeſſors, and more eſpecially by her 
marriage with Philip of Spain. In the 26th of Henry 
the Eighth, and ſeveral ſubſequent ſtatutes, fr{- 
fruits and tenths were granted out of every benefice, 
towards the revenue of the crown; but Mary, at her 
acceſſion, reſcinded thoſe acts and all augmentations ;— 
And after the arrival of Cardinal Pole, the ſervants of 
the crown readily bent the knee to that holy miſſionary; 
and the parliament, by a ſolemn renunciation and repeal 
of all the former acts which had paſſed during the tim! 
of the ſchiſm, as they ſtyled the reformation, allowed all 
perſons to alienate their lands in Mortmain for twenty 
years; rigorouſly puniſhed the viſitors appointed by 
Henry the Eighth ; reſtored toſeveral of the monaſteries 
much of their effects; repaired the old and built newones3 
introduced again thoſe deſtructive tenets which 
the wiſdom of her late predeceſſors had endeavoured 


all 


» 
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ind truly chriſtian fortitude, with the blood of its pious 
adherents ! 

The then parliament, as full of zeal for the crown, 
25 the former had been for the reformed church, gave 
ample powers to the queen, and to the Legate de latere, 
to eſtabliſh, by all methods, the primitive perſuaſions of 
herowndogmas ; what methods were accordingly taken, 
iced not be repeated at this day of religious tranquillity, 
when feud and phrenzy are alike forgotten!“ 

But through the mercy of heaven, theſe calamities 
kſted not long; and the preſent tranquillity we enjoy, 
may be ſaid to have ariſen, as well from the horrors 
with which every one was then affected by the exceſſes 
of papal perſecution, as alſo from the perſevering and 
ſteady meaſures of Elizabeth, the eſtabliſher of our 
kth, and the glory of England! She began by reſtoring 


eccleſiaſtical and ſpiritual, and by aboliſhing all foreign 
power repugnant thereto; and on this foundation, ſhe 
pult the ſtructure under which the people now 
alemble to bend their hearts before God! 

dhe was no ſooner ſeated on the throne, than propoſals 


pain, who was defirous of preſerving the title of king 
England, and the Roman Catholic doctrines there; 
de found herſelf in ſome difficulty to reject them, and at 
e ſame time to preſerve the friendſhip of ſome of her 
es; and the readieſt way that offered to prepare him 


aſteries 

y ones The only act of clemency in that reign, was the ſuffering two 
which fugees, Peter Martyr, and a popiſh profeſſor, John à Laſco, with 

avoured 4 "ther foreigners, to quit the kingdom. Mary cartied her 

ſincere "mities ſo high, as to form a plan for the eſtabliſhment of an 


Iulition in this country. —In the ſpace of three years 809 
m ſuffered death in the cauſe of the proteſtant faith. Rapin. 


82 fox 


the ancient juriſdiction of the crown over the eſtate 1 Elis. e. 1. 


marriage were ſent over to her from Philip king of Anno 1558. 


Motives for the 
Reformation, 
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for her refuſal, was, by puſhing on the deſign of 
changing the religion of England, well imagining th 
when once this ſhould de effected, it would put an end 
to bis importunity : ſhe therefore renewed the dic. 
putations on certain articles of religion, reſtored the 
tenths and firſt-fruits tothe crown, and alſo the Unappro. 
priated tithes. The parliament applied its attention to 
the affairs of religion, appointed the public worſhip in 
the vulgar tongue, reſtored to the crown its ſupremacy 
over the church in England, and renewed and confirmed 
the acts relative to religion, paſſed in the reign of Edward 
the Sixth: All religious houſes founded by queen Mary] 
were ſuppreſſed; Edward's deprivation of popiſh 
biſhops was declared valid, and all leaſes made byifi 
their ſucceſſors legal; together with an act for th 
uniformity of public prayer, 

In 1559, the parliament ſeems to have put a final end 
to all the doubts which had hitherto prevailed, and, not 
withſtanding many ſubſequent plots of the Papiſts, fim 
eſtabliſhed the reformation on the baſis which tw 
centuries have continued to maintain and confirm. 

The acts that ſignalize the reign of Elizabeth, for thi 
eſtabliſhment of houſes for the poor and afflicted, mu 
be deferred till we come to the ſubject of Charitable Le 
to which they more materially relate, though in fom 
meaſure they tend to relax the reſtraints of the ſtatutt 
of Mortmain. 


_ — - A 1 RE 


IT may not be abs before I proce 


further, to offer a few obſervations on the 7 
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which ſeem to have actuated thoſe princes, who were 
more immediately concerned in the deviſing and com- 
pleting the great plan of reformation in England; but 
whatever motives they were, the benefits of the meaſure 
ſhould be the daily ſubject of our gratitude ; they were 
inſtruments in the hand of providence, watchful for the 
future welfare of this country, “ Chriſtianity” (ſays 
the Rev. Mr. Duncombe, in his preface to the ſelect 
works of Julian) © is well avenged of its enemies by the 
very abſurdities which they prefer to its tenets.” The 
pope attempted to lay violent hands not only on the 
property but the conſciences of men; and the proteſtant 
faith is thus well avenged of its papal enemies, not only 
by their abſurdities, but by their cruelties and artifices. 


Throughout all the plans and ſchemes which brought 
about the reformation, it is clearly obſervable, that 
religion was not the only motive of that great deſign : 
Henry the Eighth had very preſſing need of ſupplies to 
carry on his continental troubles, in which the pope 
took an aCtive part againſt him ; the people were not 
then in ſuch a ſtate as they are at preſent, capable of 
bearing the weight of ſuch a levy as the charges of a 
great campaign require, and till of ſupporting the 
current exigencies of their domeſtic ſupplies :—his 
caprice, his overbearing and tyrannical diſpoſition, and 
the difficulties he felt in ſubmitting to the power of the 
clergy, whoſe wealth had raiſed them above ſubordina- 
tion to the crown, and various other cauſes in the con- 
frming and annulling his frequent marriages, and in 
the diſappointment he felt at not being able to extend 
his dominion in Europe, were all certain motives to 
induce him to liſten to the ſuggeſtions ofa part of his 

C 4 miniſters, 
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miniſters ; ſome of whom from more conſcientious and 
pious motives, were, like Cranmer, impreſſed with a 
laudable deſire of freeing their country from papal arro- 
gance; and of eſtabliſhing an honeſt devotion, and tenet; 
Jeſs artful and obſcure, and more conſiſtent with the 
ſpirit of the goſpel. That Cranmer was an honeſt man, 
and free from any ſiniſter views of ſelf-aggrandizement, 
all writers agree, and his conduct and his martyrdom 
eminently teſtify. Other ſtateſmen might have been led 
by the ſole principles of ſtate policy, and the increaſe 
of the public finances : they were uſeful to the king, 
who while he openly applauded the former, diſcovered 
and cheriſhed in his heart, the views and deſigns of the 
Jatter: and he eaſily found favour among his people 
for this grand undertaking, the chief honour of which 
was attributed to him, fince they had long felt the 
increaſe of papal oppreſſion, and at the fame time faw 
no other channel of ſupplying the clergy and the king's 
needful demands, without the ruin of themſelves, 


It was natural for Henry, who ſaw the ſucceſs of his 
meaſures beyond his warmeſt expectations, to provide 
for a continuation and completion of his defign after 
his demiſe. He muſt have reflected with concern on | 
the minority of his ſon, and his natural jealouſy muſt 
have added diſquietude to his fears of proper guardians 
for the infant crown. His judgment directed him to 
ſuch men as had ſhewn the moſt intereſt in conducting 
his meaſures on the joint principles of religion and 
policy; and under their perſeverance, he at length 
contented himſelf in imagining that his ſon would one 
day command all the rich treaſures and extenſive land- 
property of the clergy. To acquire their poſſeſſions, 

| | was 
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was at once to raiſe the power of the crown above all 
further dependence on that ambitious brotherhood z and 
to theſe deep laid ſchemes, the young king ſucceeded 
under the protectorſhip of the Earl of Hertford, and five 
other noblemen, aſſiſted by a ſelect council, who devoted 
themſelves to the vigorous execution of all the wiſhes 
and defires of their late maſter. Edward the Sixth, 


though a young man of uncommon talents, yet cannot 


be ſuppoſed to have entered ſo deeply into theſe 


meaſures ; but he underſtood them ſo far as to conceive 
their utility, and to expreſs, at his early and lamented 
death, a concern for their future ſucceſs, 


It is impoſſible to peruſe the annals of the next reign 
without ſhuddering at its horrors, and trembling for 
the fate of religion But it is the benign principle of 
truth, that no power can deſtroy her, though it may 
extend to ſtifle her voice for a ſhort time! Mary from 
her earlieſt days had been ſurrounded by papiſts; and 


this ſeems extraordinary, that her father ſhould have 


been ſo unmindful of her education in this particular, 
unleſs it might ariſe from his hopes of his ſon, whoſe 
youth might flatter him with length of days, and whoſe 
perſon and abilities might lead him into a marriage with 
ſome princeſs of the ſame perſuaſion in which he had 
been carefully educated, Mary often diſſembled while 
in her father's court, by appearing publicly at the 
reformed church, but in her private chamber always 
thought proper to be abſolved from ſuch an offence, by 
receiving high maſs from the miniſtration of perſons 
who watched with jealous fears the vigorous exertions 


of her father, and her brother's council. When ſhe 


alcended the throne, her diſſimulation artfully ſhone 
forth 
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forth in a proclamation that ſhe would not change the 
reformed religion; but as ſhe liſtened to the propoſals of 
Philip of Spain, while her heart was beating with the 
exulting hopes of increaſing grandeur, ſhe gloried in the 
proſpect of thus gaining a powerful ally, and joining 
the intereſt of the court of Rome, by reſtoring to the 
ruined monaſteries, the riches which her father had 
gathered from them, and by bringing back her wandered 
flock to the foot of the ſacred croſs, | 


Elizabeth, beſides the zeal which ſhe always teſtified, 
during a long and ſucceſsful and benevolent reign, for 
the reformed church, had ſtill other views for regaining 
to the crown the affection of that part of her ſubjects, 
whoſe exertions in the ſame good cauſe had been ſtifled 
during the cruel reign of her ſiſter Mary; the moſt 
perſecuting bigot that ever diſgraced the annals of poli- 
tical hiſtory, or the delicacy of the female character. 
Elizabeth had a glorious ambition to ſee her country 
raiſed above the aſſumed and arrogant ſplendour of 
her enemies, whoſe chief power was open to her 
penetration, which readily expoſed and chaſtiſed their 
vain glory. This laudable ambition was not a little 
augmented by the propoſal of marriage from Philip of 
Spain, the huſband of the late queen her ſiſter, which ſhe 
rejected : nor was it in any degree abated even by the 
more tender qualifications of unaſſuming modeſty and 
a ritable piety, that regarded the future, as well as 
| the preſent benefits of her people. If ſhe ſaw the ill 
effects of Mary's cruelty, and beheld the odium that 
ſpread through all ranks from fo flagrant and deſerved 
a Cauſe, ſhe is to be applauded for taking example there- 


from, and ſhunning the evil : when the ſource is clear, 
| it 


it is commendable to cleanſe the channel. If policy be 
attributed to Elizabeth, it muſt be allowed, that her 
amiable diſpoſition contributed to ſet before her the 
enormities of Mary as unprincipled and indefenſible. 
The ſpirit of the people rouſed by theſe crimes, and 
juſtly promiſing themſelves better proſpects, might have 
alarmed the queen; but the purpoſes of her reformation, 
even at that period, tended more to their good than to 
the benefit of the crown. — The treaſures of religious 
houſes had long ago been laviſhed away, all ſiniſter 
advantages were then expired, and the great and laſting 
proofs of her benevolence, which followed the reſtora- 
tion of the new church, are at this day convincing 
proofs, that whatever motives actuated her predeceſſors, 
thoſe of public good directed and proſpered the meaſures 
of Elizabeth, whom a benign providence, ever watchful 
over this country, choſe to diſtinguiſh with exalted 
wiſdom, in order to complete, under ſuch a monarch, 
the glorious deſign of the ſafety of her people 


I hope to be excuſed for this digreſſion.—I now 
proceed. 


Special acts have ſometimes exempted particular inſti- 
tutions from the above reſtraints; as the act of incorpora- 
tion of commiſſioners for the Bedford Level; the act 
for the uniting of churches, in cities and towns corporate, 


which empowers the owners of impropriations or tithes, to ! 
beſtow the ſame thereon, and benefices under 100). per 
annum, to be augmented by purchaſe of lands without 

| FRY licenſe 


4 


15 Car. 2. c. 


17 Car. 2. c. 3. 


22 Car. 2. c. 6. 
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licenſe of Mortmain; the act for advancing the ſale 
of fee-farm and other rents, which allows all bodies 
corporate to purchaſe them without licenſe of Mort- 
main; and we find the ſame favour granted to the 
governors of queen Anne's bounty, &c. 


Many of the kings of England have claimed a power 
of diſpenſing with ſtatutes ; which power was carried 
to ſuch a height in the reign of James the Second, and 
found to be of ſuch dangerous conſequence, as to make 
the execution of the moſt neceſſary laws in effect 
precarious, and merely dependent on the pleaſure of the 
prince; and it ſeeming highly incongruous, that the 
king ſhould have a kind of abſolute unlimited power of 
diſpenſing with laws, wherein the church and ſtate have 
the higheſt intereſt, when at the ſame time he has no 
power to diſpenſe with any law which veſts the leaſt right 
or intereſt in a private ſubject; it was found by expe- 


rience, neceſſary to enact, that no diſpenſation by Non 


Obſtante, to any ſtatute ſhall be allowed; but that the 


ſame ſhall be void and of none effect, except a diſpenſa- 
tion be allowed in ſuch ſtatute.* 


But for the promotion of religion and learning, it was 
afterwards felt moſt expedient to renew the encourage- 
ment to found ſeminaries, which the late diſputes and 


* Charles the Firſt reſolved to ſet about a recovery of the tithes 
and churchlands, which had been alienated in former reigns ; 
ſeveral of them were purchaſed at low rates, and then with a ſhew 
of zeal ſurrendered to the crown. He purchaſed ſome eſtates of 
ſmall value, and added them to ſeveral biſhopricks z and all thoſe 


who ſought for favour at court, offered their churchlands to fale 
at a low price, 1 Burnet, O. T. 


"the 
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the reſtraints of Mortmain, continued to repreſs ; where- 
fore in the next ſtatute on this ſubject, we find it recited, 
« that it would be a great hindrance to learning and 
other good and charitable works, if perſons well 
& inchned might not be permitted to found colleges or 
« ſchools for - encouragement of learning, or to augment 


« lands thereto, or by. granting lands to other bodies 
« politic or incorporated, then in being, or thenafter to 
«be incorporated, for other and public uſes : It is 
« enacted, that it ſhall be lawful for the crown, as often 
«as it ſhall think fit, to grant to any perſons, bodies 
& politic or corporate, licenſe to alien in Mortmain, 


( and alſo to purchaſe and hold in Mortmain, in per- 
& petuity, or otherwiſe, any lands of whomſoever the 
) < ſame ſhall be holden, which ſhall not be ſubject to 
t « forfeiture by reaſon of ſuch alienation or acquiſition.” 
x Under this act the whole ſubject of Mortmain ſeems 
to have been held for almoſt half a century, However 
6 lack we may conjecture the inclination of men for 
charitable alienations to have been, at the making of 
the above act, we cannot but conclude that it had in- 
$ creaſed conſiderably, or that ſome very important and 
- flagrant inſtances of family injuſtice, muſt have pre- 
vailed, to produce the ſollowing act of the late king. 
0 It recites, & that gifts or alienations of lands, &c. 
b in Mortmain, are prohibited or reſtrained by Magna 
F „Charta, and divers other wholeſome laws as prejudicial 
ſe to and againſt the common utility; nevertheleſs this 
le e public miſchief hath of late greatly increaſed by many 
* large and improvident alienations and diſpoſitions 
© 


made 


«and 8 W. 3. 
b. 37. 


«the revenues of thoſe already founded, by granting 
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« made by languiſhing and dying perſons, or by other 
c“ perſons, to uſes called charitable uſes ; to take place 
« after their deaths, to the diſheriſon of their lawful 
& heirs.” It is enacted, © that no lands, or tenements, 
C or money, ſtocks, or perſonal eſtate to be laid out or 
&« diſpoſed of in the purchaſe of lands or tenements, 
« ſhall be given or granted to any perſons or bodies 
&« corporate, for any charitable uſes, under the reſtric- 
< tions therein mentioned.” The act is recited at 
length in its proper place (in the next chapter), to 
which it may be ſufficient for the preſent to refer. 


Having now traced the hiſtory of Mortmain from 
Magna Charta, down to the laſt act, which ſeems to 
have ſettled every difficulty, thoroughly effected the 
abolition of papal authority and influence, and reſtrained 
unwiſe and fanatical grants of land-property within very 
narrow limits—I ſhall proceed to the next and chief 
deſign of this tract, where the beſt expoſitions of this 
laſt ſtatute that can be obtained, will be laid before the 
reader, 


of 
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CHARITABLE INSTITUTIONS, 
DEVISES ox BEQUESTS 


FOR THEIR BENEFIT: 


CHAP. . ] 
N former ages of this country, the people ſeem ta 
have deemed it neceflary for any public benevolent 
purpoſes, not only to aſſociate themſelves into a com- 
pany, but to ſue to the crown for an act of incorpora- | 
tion; and thus we read of no projects for the benefit j 
of the poor, but ſuch as had opulence and endowment | 
ſuffcient to erect houſes, and form regular ſocieties, | 
veſted, by charter, with all the powers and hopes of per- 
petuity. In modern times, we fee the benevolence. [ 
and aſſiduous exertion of a Howard,“ a Hanway,t a | ' 


Mr. Howard's purſuit is, that of relieving priſons in. almoſt 
every ſtate in Europe, from abuſes of needleſs oppreſſion, filthineſs, | 
and peſtilence, in which he has hazarded his life. | 

I Mr. Hanway, with Mr. John Thornton, and Mr. Hicks of ij 
Hambro', founders of the Marine Socicty ; a ſociety which has | | 
been eſpouſed from the mechanic in London, up to the crown, the |: 
parliament, the chiefs of India, &c. 


| 

| 
0 Thornton, ö 

1 
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Thornton,* and many others, filling the land with new 
and laſting examples ; ſome of them in almoſt every 
good work that can be deviſed ; and others confining 
their attention to their own favourite inſtitutions ; but 
all uniting with one heart and liberal hand, in the moſt 
effectual means to plant ſafety in, and drive oppreſſion 
even from the loathſome dungeon ; to provide for and 
reclaim the naked and the diffolute ; to promote, by a 
bountiful hand, theſe deeds of charity and peace ; or to 
preſerve the poor andhelpleſs from the malignant ravages 
of loathſome and fatal diſeaſe: The reſtraints of Mort. 
main were no bar to their deſigns, which they ſaw could 
be effected within the limits of a mutual agreement and 
hearty principles, which needed no other aid than that 
of voluntary contribution to preſerve. 


The former practice of obtaining charters, muſt 
appear clearly to the reader, from what has been already 
related on the ſubject of Mortmain, to have been purſued 
as an effectual means of preſerving the influence of the 
Romiſh faith, by increaſe of opulence, the poſſeſſion of 
lands, and a perpetuity of members of the ſame per- 
ſuaſion. But ſuch were eccleſiaſtical corporations, being 
compoſed of ſpiritual members. Lay corporations are 
civil and eleemoſynary ; the former for a variety of tem- 
poral purpoſes incident to the government ; the latter for 
the diſtribution of alms and benevolence. To the lat- 
ter we ſhall at preſent conhne our inquiries. 


As the former, or civil corporation, is for public go- 
vernment, it is therefore ſubject to the common law; but 


* Mr. Thornton's name and family are to be found in every 
lit and contribution for priv ate and public diſtreſſes. 


48 
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as the latter, or eleemaſynary corporation, is the creature 
of its founder, ſo it is internally governed by its private 
laws: not that the members of it are exempted from 
the common law by thus uniting, but the body in 
general is ſo ; except when they do any act repugnant 
to the law of the land: The breach of their private 
laws or orders, is no crime cognizable by the common 
law, unleſs any ſuch act be extendible into a public 
wrong. If a general court, for inſtance, depoſe an 
officer, they exert only the power veſted in them by 
their private rules; but if they depoſe wrongfully, the com- 
mon law will relieve him, becauſe they have then extended 
the private powers of the inſtitution too far. Nothing 
can more clearly ſhew an example of this matter, than 
the courts at Weſtminſter conſtantly refuſing to hear all 
matters of cuſtom within any town corporate, where 
that cuſtom has not been exceeded ; ſuch as claims by 
cuſtomary attachment, the penalties for want of free- 
doms, and ſuch like: thus the fame court would never 
hear any complaint of matters within the ſcope of the 
rules of any charity: And though the king himſelf be 
a founder, yet the breach of theſe ſtatutes are not crimes 
againſt the crown; his power of pardoning is veſted in 
him, as having the executive power; the crimes he 
pardons are ſuch as are againſt the public laws and 
ſtatutes of the realm ; whereas theſe are in the nature 


of domeſtic rules, for the better ordering of private 
families. 


Formerly there were ſome hoſpitals that were corpora- 
tient aggregate, as of maſter, wardens, and their brethren, 
as the companies of London are at this day ; others, 
where the maſter or warden had only the eſtate of 
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inheritance in him, and the brethren or ſiſters had 
merely a power to conſent to his acts, having college or 
common ſeal. (Some of theſe latter had no ſeal.) Some 
of theſe inſtitutions were eligible, or eleCtive ; ſome 
donative, and ſome preſentable. 


After the incorporation of divers chapels, colleges, 
ſeminaries, religious houſes, hoſpitals, and the like, 
the donors or pretended donors and founders, through 
avarice and of their own will, entered into the lands and 
houſes thereof, and expelled the prieſts and officers, and 
took upon themſelves the receipt of the rents and profit, 
and appropriated them to their own uſe ; and ſome of | 
the officers and governors by colluſion ſold the lands be- 
longing thereto, and made leaſes for lives or years of the 
whole foundations, without reſerving the uſual rent; 
and others ſuffered recoveries of their poſſeſſions ſo gain- 
ed, whereby the inſtitutions became diſſolved by patrons, 
or pretended patrons by their own authority z wheretore 
they were all veſted by ſtatute in the crown, together 
with all lands granted for finding a prieſt for ever ; or 
if for a term, then during that term. But though the 
crown thus took into its own hands the ſuperviſion and 
control of theſe houſes, yet this in no wiſe tended to 
aboliſh the power they had gained in the former reign ; 
a reign generally marked with regal jealouſy at the 
power of the clergy, whom the a& reſtrained from taking 
any lands to farm, and from buying and felling any 
merchandize, except ſuch as belonged to their ſpiritual 
perſon or glebe; and all ſpiritual perſons of any religious 
houle, having lands, or other yearly profits in right 
thereof, of the yearly value of 800 marks, might occupy 


the ſame to the advantage and maintenance of their 
houſe 
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houſe only, and not having ſufficient, might take in farm 
other lands, and buy and ſell corn and cattle, for the 
only manurage; tillage, and paſturage, of ſuch farms, 


After the reformation, when ſeminaries for educa- 
tion, and hoſpitals, began to be founded; Queen 
Elizabeth, in the act ſhe procured for reſtitution of 
firſt-fruits to the crown, by a ſpecial proviſo, ſhews 
her regard to religion and humanity z whereby it is 
declared that “ nothing in the act ſhall extend to 


« poſſeſſions thereof employed to the relief of poor 


« people, or any ſchool, or the poſſeſſions thereof, with 
« the payment of any tenths or firſt- fruits. 


In the emergency which frequently brings even the beſt 
of men to a ſerious but haſty recollection, as to a proper 
diſpoſition of their effects ; it is often that they are not 
readily furniſhed with the correct title of the hoſpital, 
or inſtitution, to whoſe charitable deſigns they would 
with to contribute, out of the ſurplus of their fortunes ; 
it may be feared that an apprehenſion might then ariſe, 
leſt, by an error of ſo ſimple a kind, the teſtator's inten- 
tions might be defeated ; wherefore, to obviate ſuch a 
difficulty, we find an act which appears evidently made 
for the benefit of Chriſt's Hoſpital, St. Thomas's, and St, 
Bartholomew's, but it includes alſo all other hoſpitals ; 
declaring © that all gifts, legacies by will, feoffment, or 
© otherwiſe, for relief of the poor in any hoſpital, 
then remaining and being in %, ſhall be as valid, 
© according to the true meaning of the donor, as if the 

D 2 « faid 


« charge any hoſpital, founded and uſed, and the * 
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« ſaid corporation had been therein rightly named; 
c ſaving to all other perſons what right they might 
c have in the lands, &c. given.” The ſame act then 
recites one preceding, and explains, that the words 
« maſter or guardian, of any hoſpital,” mentioned there. 
te in, were intended and meant of all hoſpitals, maiſon. 
« dieus, bead houſes, and other houſes, ordained for the 
« ſuſtentation or relief of the poor, and ſhall be ſo 
« expounded and taken for ever.” 


It has been ſince decided, that the act of the 13th Eliz. 
c. 10. to which this refers, extends to all manner of 
hoſpitals, whether incorporated by name of maſter, or 
warden, or by any other name, or whether a ſole corpo- 
ration, or an aggregate of many; for this act has 
always had a benign and favourable conſtruction, to 
prevent all inventions and evaſions againſt its true 
intent ; therefore it may be preſumed, that the ſame 
conſtruction may be extended to that ſtatute, which 
refers to and confirms it; though in its ſtrict applica- 
tion it is certainly confined to hoſpitals incorporated, 
and in being at that time. 


As the intention of every founder of a college, hall, 
ſchool, or hoſpital, is, that all elections, preſentations, 
or nominations to any of the offices therein, ſhould be 
free from all corruption, or reward; we are led on in 


our reſearches, to an act which declares © that if any 
. « perſon or perſons, bodies politic or corporate, having 


« a voice therein, ſhall directly or indirealy take or 
« receive any fee or reward, or any ſecuriry, or prone 
« of reward ſor his voice, or afſent in any election, that 


« then the office which ſuch perſon ſo offending fhal! 
« hold 
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« hold therein, ſhall become vacant, and the crown, or 
to whomſoever elſe the preſentation ſhall belong, ſhall 
« preſent a ſucceſlor, as if he were naturally dead : and 
«if any officer ſhall take money, or ſecurity for 
« money, to reſign in favour of another, he ſhall forfeit 
« double the ſum, to be ſued for by action of debt, half 
« to the houſe, and half to the perſon ſuing z and not 
« withſtanding the ſum paid by ſuch perſon ſo contract- 
«ing, a new election of another ſhall be had, and he 
& ſhall be incapable of holding that place for that turn.“ 


This act points evidently at the colleges ; and though 
their peculiar ſtatutes, and the acts confirming them, ſet 
them out of the plan and deſign of this tract, yet as the 
words ſchools and hoſpitals are inſerted in it, and as the 
ſpirit of the act may ſtand as a direction in all elections 
at the preſent day, whether to incorporated, or to 
roluntary inſtitutions, I have thought proper to. intro- 


to add, that while the act prohibits private perſons of a 
corporation from taking bribes for their votes, it like- 
wiſe ſays ,* that if any perſon or perſons, bodies politic 
* or corporate, receive ſuch bribes, &c. The {trict 
culpability of the inſtitution receiving a conſideration 
for their aggregate voice, is certainly evaded by the 
modern practice of making governors previous to the 
lay of election; though it may reaſonably be aſked, 
whether, when a candidate or his friend lays down upon 
the board, a conſiderable ſum, and produces as many 
proxies, or as many perſons as the money amounts to, 
no have merely lent their names for the purpoſe 
Without underſtanding how groſsly they are defrauding 
juſtice and equity, and the candid and free choice of 
D 3 merit; 


duce it; and I hope it will be deemed no preſumption 


Sea. 2. 


Eliz. E. 5. 


35 The c. 7. 
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* comfort of maimed ſoldiers, mariners, and other poor 


correction, at their will and pleaſure, as well for the 
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merit; whether by thus conniving at the worſt corrup. 
tion that ever crept in among a people, that of ſcoffing 
in the face of charity, and ſecuring an election, not hy 
the merit of the party, but by the length of his purſt, 
they are not guilty of an offence againſt public honour, 
private conſcience, and the ſpirit of the above-men. 
tioned act? 


But I haſten to the ſtatute expreſsly made for erecting 
hoſpitals, or abiding and work-houſes for the poor. It 
recites a clauſe in a former act, whereby it was allowed 
to give, or bequeath lands in fee ſimple, to the uſe of 
the poor, for proviſion, ſuſtentation, or maintenance oi 
any houſe of correction, or abiding houſes, or of any 
ſtocks, or ſtores, &c. but as this power was ineffectual, 
becauſe no perſon could erect ſuch ' houſes without | 
licenſe under the great ſea}, © her majeſty graciouſly 
ce affecting the ſucceſs of ſuch good and charitable 
«works, and that without often ſuit unto her, and with 
«as great eaſe and little charge as might be, was of her 
« princely care and bleſſed diſpoſition, for the relief and 


te and impotent people, pleaſed and contented that it 
ee ſhould be enacted, That any perſon ſeized of any eſtate 
<« in fee ſimple, at their pleaſure ſhould have full power 
« within twenty years then next, by deed inrolled in 
Chancery, to erect, found, and eſtabliſh one or more 
« hoſpitals, maiſon-dieus, abiding places, or houſes of 


« finding ſuſtentation and relief of the maimed po07, 
« needy, or impotent, as to ſet the poor to work, '9 
have continuance for ever; and from time to time, 10 


« place ſuch head and members, and ſuch number of 
60 poor 
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« poor therein, as to him, and his heirs and aſſigns, 
« ſhall ſeem convenient. That ſuch houſe ſhall be 
« incorporated, and have perpetual ſucceſſions for ever, 
« in fact, deed, and name, and of ſuch head, members, 
« and number of poor, as ſhall be appointed, or named 
« by the founder, by ſuch deed inrolled ; and ſhall be a 
body politic and corporate, and by ſuch name of incor- 
« poration, ſhall purchaſe, take, hold, and receive goods 
& or lands being freehold, ſo that the ſame exceed not the 
« yearly ſum of 200]. above all charges or repriſes to 
any ſuch houſe, and ſo as the ſame be not holden of 
« the crown, or other perſon by knights ſervice, with- 
«out licenſe, writ of Ad quod damnum, the ſtatute of 
« Mortmain, or any other ſtatute notwithſtanding ; and 
« may ſue and be ſued, have a common ſeal, be viſited 
« and directed by ſuch perſons, and have ſuch ſtatutes, 
and its officers be appointed and elected as the founder 
« ſhall direct.“ 


_— — * 


“All leaſes, grants, conveyances, or eſtates made there- $ea. 2. 
by, exceeding the number of one and twenty years, and 
that in poſſeſſion, and whereupon the accuſtomable 
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it yearly rent or more, by the greater part of twenty years | 190 | 
ate next before the making of ſuch leaſe ſhall not be re- fs 
yer ſerved and yearly payable, ſhall be void: faving to all 9 
in perſons (other than the founders) ſuch right, ſervices, 97 
ore and intereſt in the lands ſo given as they had before. 1 5 
of | 
the « Perſons within age, women covert without their 3g. 5 
aun huſbands, and of not ſane memoriæ, are excluded from 
, 40 making or endowing ſuch corporations. And no ſuch. 
„ to houſe ſhall be ſo erected, founded, or incorporated, 
r 0! unleſs it be endowed for ever with lands of the clear 


D-4-- yearly 


39 Eliz. C. 6. 


2Inſt. 722. 
Duke 68-9. 71. 
I Co, 130. 
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yearly value of 10l. per annum; Provided, that no ſuch 
incorporation ſhall do any act, whereby its lands, or 
goods, or any intereſt, or property therein, ſhall be 
veſted or transferred in or to any other whatſoever, 
contrary to the meaning of the act, the conſtruction of 
which ſhall be moſt beneficial and available, for the 
maintenance of the poor, and for repreſſing and avoid- 
ing all acts and devices to be en or put in ure, 
contrary to its true ne Made perpetual by 
21 Jac, I. c. i. | | 


There was another act which immediately followed, 
for awarding commiſſioners to inquire of lands or 


goods given to hoſpitals, or other charitable uſes miſem. 


ployed, and to reform them: But this was repealcd 
in about four years, as ſhall be noticed hereafter. 


The above act produced a very ſtrange diſpute among 
the learned and artful ; namely, as the endowment was 


extended to two hundred pounds annual income, what 
| ſhould be done with the overplus, if the lands or revenues 


ſhould chance to produce more? But after a variety 
of very ſolemn arguments, on a point of law ſo /r 
it was decided that the ſum of 2001. was a reſtraint 
upon the founder, but did not prevent, or mean that the 
hoſpital ſhould not enjoy the increaſe thereof; when once 
it became poſſeſſed and endowed, all * profts 
followed of courſe, | 


The reaſon for the legiſlature promoting ſuch incor- 
porations, was obvious; they deſired to ſee public 
charity, and the proteſtant intereſt, well rooted among the 


people; if land was granted for the purpoſes of charity, 


or 


CHARITABLE USES. 41 


or religion, or learning, to twenty individuals not incor- 
porated, there could be no other legal way of continuing 
the property to any other perſons for the ſame purpoſes, 
than by endleſs conveyances from one to another, as of- 
ten as the hands changed: this is the caſe at preſent 
with all our inſtitutions that are not incorporated ; their 
poſſeſſions are held by truſtees, and when theſe are reduc- 

ed to three, their number ſhould be filled up (a power 


which the Commiſſioners had by 43 Eliz. c. 4.) ; butifthis 


be neglected, that would not extinguiſh or determine 
their right; for if it ſurvive to one truſtee, he would 
have a better right than any one elſe could pretend to, 
and might well convey over to other truſtees ; and in- 
deed this is his duty, to which the court, on his refuſal, 
would compel him. 


The beſt mode that appears to me, and which I adopt- 
ed under a very eminent opinion, when the truſtees 
of lands were reduced to three in number ; was, by leaſe 
and releaſe, in which the remaining truſtees conveyed 
to themſelves and three new truſtees, to the uſe of 
themſelves and the new truſtees and their heirs joint- 
ly, to and for the only uſe, and in truſt for the chari- 
ty; * thus no ſeparate declaration of truſt was neceſſary: 
by which method the former truſtees were not excluded 
from the truſt ; for it is a credit to every inſtitution, 
that the elders of i it, who have exerted and contributed 
liberally to its early promotion, ſhould remain upon its 
writings as the truſtees of its wealth, 


But when individuals are conſolidated and united into 
a corporation, they and their ſucceſſors are then conſidered 
as one perſon in law ; as one perſon they have one will, 


This practice generally prevail at this day, notwithſtanding the act of 


1j R. II. e. 5. | 
which 


Duke, 63. 67. 


2 Vern. 749. 


1 Blac, Com. 
408. 
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which is collected from the majority; this one will, may 
eſtabliſh rules and orders for the regulation of the whole, 
which are a fort of municipal laws of this little republic; 
or rules and ftatutes may be preſcribed to it at its crea- 
tion, which are then in the place of natural laws : the 
privileges and immunities, the eſtates and poſſeſſions 
of the corporation, when once veſted in them, will be 
for ever veſted, without any new conveyance to new ſuc. 
ceſſions; for all the individual members that have exif. 
ed from the foundation to the preſent year, or that ſhall 
ever hereafter exiſt, are but one perſon in law, a perſon 
that never dies, Inlike manner, fays Mr Juſtice Black- 
ſtone, as the river Thames is ſtill the ſame river, though 
the parts which compoſe it are changing every inſtant, 
ſuch are corporations aggregate: and though theſe pri- 
vileges belong as well to lay as to eleemoſynary ſocie- 
ties, yet it is for our preſent purpoſe to apply them only 
to the latter, which are always under the protection of 
the Crown ; (though the King may perhaps have no pre- 
ſidency in the eſtabliſhment ;) for as parens patriæ he 
has the general ſuperintendance of all charities, where- 
fore it is always conſidered, that it is he who erects, the 
Subject is only inſtrumental; and thus his Attorney Ge- 
neral is the guardian of their rights, and the relator of 
their claims, as well as their grievances, before the Court 
of Chancery. But in addition to every rule that can be 
laid down for the government of charitable foundations, 
there is one that applies to them all, whether ſupported 
by charter or by ſtatute, by endowment, or by continual 
contribution; namely, a ſtrict and conſcientious adherence 
to the true end and deſign of the founders or the contri- 


butors ; and it ſhould be remembered, that in private, 
as 


a 
£ 
7 
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as well as public life, punctuality and PRs are a con- 
tinual ſhield of defence. 


By a ſubſequent ſtatute for relief of the poor, church- 
wardens are impowered, by leave of the lord of any ma- 
nor, whereof any waſte or common in their pariſh ſhall 
be parcel, and on previous agreement with him in writ- 
ing, or otherwiſe according to any order of the juſtices 
at a quarter ſeſſions, by like leave of the ſaid lord, to 
erect, build, and ſet up in fit and convenient places of ha- 
bitation, in ſuch waſte or common, at the ſeveral charges 
of the pariſh, or otherwiſe of the hundred or county, to 
be taxed as therein expreſſed, convenient houſes of dwel- 
ling for the impotent poor, and to place inmates, or 
more families than one, in one cottage or houſe, and the 
ſame to be ſolely appropriated to that purpoſe, notwith- 
ſtanding the ſtatute of 31 Eliz. c. 7, [Continued by 
Car, I. c. 4. and further by 16 Car. I. c. 4. 


In the ſame year, the act to redreſs the miſemploy- 
ment of lands and effects given to charitable uſes, was 
alſo made, veſting a general power in certain commiſ- 
fioners to inquire into all ſuch abuſes, and make decree 
therein, 


The act recites, © that lands, tenements, rents, annui- 
ties, profits, hereditaments, goods, chattels, money, and 
ſtocks of money, had been given, limited, appointed, 
and aſſigned, as well by the Queen, as by ſundry other 
well-diſpoſed perſons ; ſome for relief of aged, impotent, 
and poor people; ſome for maintenance of ſick and maim- 


ed ſoldiers and mariners, ſchools of learning, free ſchools, 


and ſcholars in univerſities; ſome for repair of bridges, 
ports, havens, cauſeways, churches, ſea-banks and high- 
ways; ſome for education and preferment of orphans; 

5 | | {ome 


ſ. 5. 


43 Eliz, c. 44 


43 Eliz. e. 4. 


43 Eliz. e. 2. 
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ſome for relief, ſtock, and maintenance of houtes of cor. 
rection; marriages of poor maids z ſupportation, aid, and 
help of young tradeſmen, handicraftſmen, and perſons 
decayed; and others for relief or redemption of priſon- 
ers or captives, and for aid or eaſe of any poor inhabi- 
tants, concerning payment of fifteens, ſetting out of ſol- 
diers, and other taxes; which lands and effects had ne- 
vertheleſs not been employed according to the charitable 
intent of the givers and founders thereof, by reaſon of 
frauds, breaches of truſt and negligence in thoſe that 
ſhould pay, deliver, and employ the ſame ; for redreſ; 
and remedy whereof, the act proceeds to appoint the 
Lord Chancellor, or Keeper of the Great Seal, and Chan- 
cellor of the dutchy of Lancafter, for the time being, 
from time to time, to award commiſſions under the great 
ſeal, or ſeal of the county palatine, as the cafe ſhall re- 
quire, to the biſhop of any dioceſe and his chancellor, 
and other perſons of good and ſound behaviour, authoriz- 
ing them, or any four or more of them, with the al- 
ſiſtance of a jury, to inquire of all ſuch gifts and abuſes, 
breaches of truſts, and miſemployments, not employing, 
concealing, defrauding, miſconverting or miſgovernment 
of any lands, rents, effects, ſtocks, &c. given or then- 
after to be given, limited, appointed, or afligned for any 


— gar 
of the charitable or godly purpoſes before rehearſed ; 


and their decree to be reverſible only in chancery or 
the dutchy court.“ | 


The 400 v Was * clared not to extend to any gifts to the 
Univerſities, or to Wincheſter, Weſtminſter, or Eaton 
colleges, or any cathedral or collegiate church, or to an) 
city or town corporate, where there is a ſpecial governor 


or governors appointed to govern or direct ſuch lands 
or 
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or things diſpoſed to any of the uſes aforeſaid, nor to any 
college, hoſpital, or free-ſchool, which have ſpecial viſit- 
ors or governors, or overſeers appointed by their found- 
ers; or to prejudice the juriſdiction of the ordinary: 
and that no perſon having any intereſt in the places or 
goods in queſtion, ſhould be a commiſſioner or juror to 
inquire thereof. | 


That no perſon having purchaſed ſuch lands or effeCts 
for a valuable conſideration, without fraud or covin, hav- 
ing no notice of their being given for a charitable uſe, 
ſhall be impeached by any decree concerning his eſtate 
therein; but recompenſe ſhall be ordered againſt ſuch 
as being put in truſt, or having notice of the charitable 
uſe, ſhall break the truſt, defraud the ſame uſes by any 
gift, conveyance, or converſion, &c. and againſt his 
heirs, executors, or adminiſtrators, as far as they have aſ- 
ſets. Lands conveyed, or fallen to the Crown by ſtatute, 
ſurrender, exchange, relinquiſhment, eſcheat, attainder, 
conveyance, or otherwiſe, if they had been granted to 
any of the aforeſaid charitable uſes at any time ſince her 
Majeſty's reign, were adjudged liable to examination. 


The Commiſſioners to certify their decrees into Chan- 
cery or the Dutchy Court, which ſhall make order for the 
execution thereof, whereto alſo all appeals lie thereon, 
and from thence to the Houſe of Lords; and coſts to be 
awarded at diſcretion againſt ſuch as complain without 
juſt cauſe, 


Although the ſubſtance of this act would naturally 


lead us into the ſubject of viſitation for redreſs of abuſes, 72 


yet leſt that matter ſhould break the thread of our 
reſearches, 


43 Eliz. c. 4+ 
[ 4. 
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reſearches, I ſhall beg leave to refer it to a ſubſequent 
chapter alone, and ſhall endeavour here to conſider what 


other general matters ariſe from this act, affecting cha- 
ritable uſes and inſtitutions. 


The preamble ſufficiently ſhews, how the humane 
diſpoſition of this people had extended and branched 
itſelf forth into ſo numerous a claſs of public charities, 


Money was given to maintain a preaching miniſter : 
this was not a charitable uſe named in the ſtatute; yet by 
the Lord Keeper and two judges it was decreed to be 
good, and a charitable uſe within the equity of the ſta- 
tute. By parity of reaſoning, all charitable donations now 
made to many of the charities now ſubſiſting, which had 
no exiſtence at the time of the act (A. D. 1601), are good 
under the ſame ſtatute, and therefore liable to the ſame 
examination. But it was held alſo, that a ſchool, unleſs 
it be a free-ſchool, was not a charity within the proviſion 
of this act, and conſequently the inhabitants had not 2 
right to ſue in the name of the Attorney General- but 
the practice is now different. It was held alſo, that 
this act ſupplied all defects of aſſurances, by any miſ- 


namings (in addition to the 14th Eliz. c. 14. already men- 


tioned), provided the donor had a good diſpoſing powel 


in him—and thus the favourable conſtruction to all cha- 
rity acts, which was a maxim univerſally held and 
adopted in thoſe days, induced them to eſtabliſh a de- 
viſe of lands to a charitable uſe, notwithſtanding the 


many previous reſtraints of Mertmain, under the con- 


ſtruction of the words limited and appointed, uſed in this 
act; and it was allowed that the deviſe was void in lau, 


but it was good as an appointment, under the ſtatute, 
even 


ſtat 
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even without a ſurrender, if it was copyhold; but a pa- 
rol deviſe being defective as a will, could not be admit- 
ted as an appointment. So where lands were deviſed 
to a college to maintain ſcholars, it was declared that 
the corporation were truſtees for the ſcholars, who made 
a part of the corporation themſelves, and was an ap- 
pointment within the ſtatute. Thus pious and worthy 
men, ſeeing how much the Court of Chancery favoured 
this and the former act, and the conſtruction of truſts 
which was every day put upon it, inſtead of deviſing 
their lands immediately, deviſed them to truſtees, with 


appointments to pay the rents and profits to certain cha- 
titable uſes. 


Seiſin was given of lands in the grantor's lifetime, and 
a rent-ſeck thereout to take effect at his death: this 
was held good, though the rent did not then take effect, 
or was then in eſſe at the time of the ſeiſin given. But 
there was much equity in the following deciſton : If 
land be given or veſted in truſtees for a charitable uſe, 
and be by them miſemployed, a purchaſer who had no- 
tice of the gift, ſhould not be-chargeable, further than du- 
ring his own time, for the arrears; but where the rent 
had been concealed, he would be liable for the whole ar- 
rears; for the land was a debtor, and tran/it cum onere. 
But this is a caſe which, in the regularity and caution of 


moſt modern conveyances, can now {carcely ever hap- 
pen, 


But to ſhew further how much the court favoured this 
ſtatute, take the following caſe, 


A feme 


Duke, 49, 
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A feme covert made a will, bequeathing part of a debt 
due to a former huſband, to whom ſhe was adminiftra- 
trix, to her relations, and the reſidue of it to a chari- 
ty, and died in the life of her ſecond huſband : her exe- 
cutors refuſed to meddle with the debt, becauſe ſhe had 
it but as adminiſtratrix, and could not make a will, and 
becauſe it was a choſe in action; whereupon adminiſtra. 
tion of the goods unadminiſtered of her firſt huſband, was 
committed to Damus and others; and they had thereby 
debts of C. 2000, beſides the debt ſo bequeathed by her, 
On an inquiſition and decree under this act, the court 
decreed, that though the will was void in law, yet it 
was good; it would ſerve for a declaration upon the 
ſtatute; ſo that if there were aſſets of that eſtate, 
or of his own eſtate, that was to execute it, the uſe 
ſhould be ſupported ; for the goods in the hands of 
adminiſtrators, were all to go and be employed to 
Charitable uſes, and kindred and children could have 
no property nor pre-eminence in them, but under the 
charity of the ordinary. It was confeſſed, that when the 
decree was made by the Commiſſioners, the eſtate would 
have borne it, and there were aſſets; and therefore there 
was negligence in the management of the eſtate : where- 
upon Damus was compelled to pay the charity legacy, 
and to take the help of the court for recovery of the debts 
of the inteſtate, 


So when executors, having effects of their teſtator to 
diſpoſe of to pious uſes, they could not forfeit them, for 
they were nat in their own uſe ; but their own power |» 
ſubject to the control of the ordinary, and the ordinary 
might make diſtribution of them to pious uſes. And it 
was ſaid at the bar, that the ordinary might make the 


executors account before him, and to puniſh them accord 
ing 


. _A w$Sq — — — YI 
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ing to the law of the church, if they ſpoil the goods ; but 
cannot compel them to employ the ſame to pious uſes. 


Again: A teſtator having goods left in his hands to Duke, 14. 


2 charitable uſe; made a feme covert his executrix : 
Her huſband having no notice of the uſe, gave the goods 
that ſo came to his wife by will, or otherwiſe converted 
them to his own uſe ; the wife only was chargeable, and 
not the executors of the huſband, unleſs they had had no- 
tice of the uſe : And if ſuch goods were wrongfully taken 
away, and fold in a public market, the treſpaſſer was 
to be charged with a recompence, and the recoverer 
would remain liable to the charity. 


So an adminiſtrator, durante minori ætate, without no- 
tice of a charitable uſe, employed aſſets to the benefit of 
the infant, the effects of the infant were liable to the 
charity; but if he waſted the aſſets, he would himſelf 
be liable. 


Aﬀets, in equity, were held to ſatisfy charitable uſes Duke, 186, 


before debts or legacies; becauſe aſſets in equity were 
diſpoſable by this ſtatute, which ordains them to make 
recompence; and the equity of this ſtatute was held to 
be above the equity of the chancery. But aſſets in law 
were held to ſatisfy debts before charity, becaufe the 
common law muſt order their diſpoſition; yet charities 
were then to be preferred before other legacies, in diſ- 
poſition of aſſets in law The caſe is much otherwiſe 
at this day, as will be proved hereafter. 


J offer theſe caſes to the reader, merely to ſhew the 
ſpirit of thoſe times, and the ' conſtruction which even 
E the 
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the beſt lawyers were willing to extend to an act 
favourable to charity. Theſe, among a variety of 
others, which have neceſſarily been examined, may ſuf- 
ficiently prove how very different the law is at this 
day, fince the laſt Mortmain act made its appearance, 
But I ſhall come to that in regular courſe, 


As the 39th Eliz. was meant to continue in force only 


twenty years, that ſhort term expired in the midſt of 
the zeal of many charitably diſpoſed perſons, who, hows- 


ever, having caught the example, extended their exer- 
tions beyond that period ; and in order that their pious 
endeavours for the welfare of their fellow creatures 
might not be fruſtrated, the Parliament paſſed an act to 
render the powers of that ſtatute perpetual, and to give 
the ſame privileges ta all hoſpitals erected fince the 
expiration of that term of twenty years, as they could 
have had under the former ſtatute. 


The act for relief of the poor made by Charles II. di- 
rects, that there ſhall be one or more corporations or 
workhouſes within London and Weſtminſter, and with- 
in the towns and places of Middleſex and Surry, ſituate 
in the pariſhes mentioned in the bills of mortality : the 
act eſtabliſhes them into corporations, and gives direc- 
tions for their government, &c. 


About eight years afterwards, the commiſſioners em- 
powered by the 43d Eliz. had an additional office aſ- 
ſigned them by the legiſlature ;z which proves, that the in- 
tention was to extend their power to all charitable in- 
ſtitutions, whether they were eſtabliſhed into corpora- 


tions or not; for in the ad made for the relief and re- 
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leaſe of poor diſtreſſed priſoners for debt, theſe com- 
miſſioners are directed to uſe their beſt endeavouts and 
diligence to examine and find out the ſeveral legacies, 

gifts, and bequeſts, beſtowed and given for the benefit 
of poor priſoners for debt, in the ſeveral gaols of this 
kingdom; and to ſettle and order the fame in ſuch man- 
ner, that the priſoners might not be thenafter defraud- 
ed, but receive the full benefit thereof, according to the 
intent of the donors. The fame reſpect was afterwards 
raid to the above ſtatute of Elizabeth, which was deemed 


ſmall vicarages and curacies; which authorizes a perpe- 
tua! proportionable reſervation out of the iſſues of any 
rectory impropriate or portion of tithes, which are to 
be held chargeable therewith; and ſubject to diſtreſs or 
diſability of the party on non-payment, notwithſtanding 
the ſtatutes of Mortmain; and it was declared, that if 
any queſtion ſhould ariſe concerning the validity of fuch 
grant, ſuch favourable conſtructions; and ſuch further 
remedy, if need be, ſhould be had as in former cafes of 
Charitable uſes; 


* 


The encouragement of charitable gifts and diſpoſi- 
tions for founding colleges and ſchools, was the next ar- 
ticle on this ſubject, to which the legiſlature turned their 
Eftention, by exempting ſuch grants alſo from the diſa- 
plities of Mortmain; but as this has already been no- 
lced before in its proper place in the firſt chapter, we 
tall paſs on to the next. 


Notwithſtanding the many attempts to ſettle a proper 
"Pport ſor the clergy ſince the reformation, govern- 
nent had never been able to attain this point; by reaſon 
L3 whereof, 


2 Geo. 2. c. 22. 
ſ. 7. 
Strengthened by 
a rule of court, 
Kc. 11G. 2. 

e. 20. 32 G. 2. 
e. 28. 1.9. 10, 
And for ſetting 
them to work, 


12 G. 2. c. 29. 
ſect. 23. 


the bulwark of charities, in the act for the augmentation of 29, Car. 2. c. 8. 


Sect. 7. 


- & SW. & M, 
C, 37 


26 H. 8. e. Jo 
28 H. 8. C, 8. 
27 H. 8, e. 17. 
32 H. 8. c. 22. 
C 47» 


2 & 3 Edw. 6. 
C. 20. , ' 
7 Edw. 6. C. 4. 
1 Elis. c. 4. 


2&3 Ann. c. 
11. 


5 Ann. c. 24. 


therein; who depending for their neceſſary maintenance, 


of Mortmain. 


comes could but ill ſupport; and ſeveral of them Were, 
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whereof, divers mean and ſtipendiary preachers were in 
many places entertained to ſerve the cures, and officiate 


upon the good will and liking of their hearers, had been 
under temptation of too much complying and ſuiting 
their doctrines and teaching, to the humours, rather 
than the good, of their hearers, which had been a great 
occaſion of faction and ſchiſm, and contempt of the 
miniſtry : wherefore, Queen Anne, deſirous of render. 
ing the clergy more independent, had remitted the fr. 
fruits and tenths of poor clergy ; and by this act relin- 
quiſhed her whole revenue ariſing from that ſource, for 
the purpoſe of erecting a corporation, to appropriate the 
ſame for a perpetual augmentation of the maintenance of 
poor clergy, in places where the ſame are not ſufficiently 
provided for : the act empowers the Queen to inſtitute 
ſuch a corporation, and authorizes all perſons charitably 
diſpoſed towards ſo good a work, to grant or deviſe 
their lands or goods, for the purpoſe of carrying its de- 
ſigns into execution, notwithſtanding the reſtraints 


In conſequence of this act, the Queen, by letters pa- | 
tent, erected the corporation, known by the title of 


« Queen Anne's bounty ;” but the terms of the act 
being generally expreſſed, and without any exceptions 
as to the poorer clergy having ſmall livings, they were 
ſtill liable to the payment of this duty, which their in- 


in conſequence, held by ſequeſtration by temporary cu- 
rates, without being regularly filled by inſtitution and 
induction; wherefore a new act was made about four 


years afterwards, exempting all livings of leſs value 
than 
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than 501. per annum, from the payment of this contri- 
bution 3 but this exemption was not to extend to the 
tenths of any benefice granted away by the Queen's 
predeceſſors, to any perſon or corporation. And by 


the next act, the ſame bounty was carried into Ire- Cap. 25. 
land. 


A ſubſequent ſtatute paſſed in the following year, re- 6 Ana. e. 2. 
cites, that the clauſe of exemption mentioned in the 
above act, was intended only to fave the rights of ſuch 
perſons who had grants of the firſt-fruits of any ſuch 
benefice from the crown, previous to that act; but for- 
aſmuch as the ſaid firſt-fruits, the tenths whereof were 
ſo granted, were, notwithſtanding ſuch grants, reſerved 
to the Crown, and were then granted by her Majeſty 
to the governors of Queen Anne's bounty, for the aug- 
mentation of the maintenance of the poor clergy and 
their ſucceſſors ; and foraſmuch as the diſcharging of the 
firſt-fruits and arrears thereof of ſmall livings, the tenths 
of which were not veſted in the ſaid governors, would 
be a proper augmentation of the ſame : It is enacted that 
all eccleſiaſtical benefices, with cure of ſouls, not ex- 
ceeding the improved value of 501. the tenths whereof 
are not veſted in the corporation, and the incumbents 
thereof, ſhould be for ever diſcharged from the firſt- 
fruits; and the time for payment of ſuch firſt- fruits, as 
remained liable, of conſiderable benefices, was extended 
by inſtalments to be within the ſpace of four years. 
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This bounty was deſigned to extend not only to par- 
f ſons and vicars who come in by preſentation or colla- 
8 uon, inſtitution and induction, but likewiſe to ſuch mi- 
* niſters who come in by donation, or are only ſtipendiary 


E 3 preachers 


1 Geo. I. Co 70. 


CHARITABLEUSES. 


$4 


preachers or curates, officiating in any church or cha, 
pel-where the liturgy of the, church of England is uſed, 
moſt of which were not corporations, nor had a legal 
ſucceſſion, and were therefore incapable of taking a 
grant or conveyance of ſuch perpetual augmentation, 
agreeable to the Queen's intentions; and in many 
places it would be in the power of the impropriator, do- 
nor, parſon or vicar, to withdraw the allowance paid to 
the miniſter or curate ſerving the cure; or in caſe of a 
chapelry, the incumbent of the mother church might re- 
fuſe to employ a curate, or permit a miniſter duly nomi- 
nated or licenſed, to officiate in ſuch augmented chapel, 
and might officiate.there himſelf, and take the benefit of 
the augmentation, though his living be above the value 
of thoſe intended to be firſt augmented, and the mainte- 
nance of the curate or miniſter would thus fink inſtead 
of being augmented : wherefore, in a ſubſequent ſta- 
tute reciting theſe circumſtances, probably from fads 
which had already happened, it was declared, that al! 
churches, curacies, or chapels, which ſhould at any 
time receive the intended augmentation, ſhoyld then be- 
come perpetual cures and benefices, and the miniſters 


thereof be deemed in law, bodies politic and corporate, 


and have perpetual ſucceſſion, and legal capacity to take in 
perpetuity, all lands, tithes, &c. which ſhould be granted 
to, or purchaſed for them, by the governors or benefac- 
tors of Queen Anne's bounty, or other perſons contri- 


buting with them; and the impropriators or patrons 


Sect 13. 


of the eſtate ſettled for the augmentation thereof, for 


are excluded from receiving any profits thereof, directly 
or indirectly. The incumbent, patron, or ordinary ot 


any augmented living, may, with the concurrence of 


the governors of this charity, exchange all or any part 


any 


. 


_ 
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any other eſtate, in lands or tithes of equal or greater 
ralue, to be conveyed to the ſame uſes: and that all 
lands granted for ſuch augmentation by the governors 
to any church or chapel, by deed inrolled in chancery 
within ſix months afterwards, ſhall go in perpetual ſuc- 
ceſſion thereto, 


It was however found, that the laws for collection of 3 6, x. e. 10. 
the perpetual yearly tenths, were in ſome caſes defeCtive, 
and in many inſtances found to be improper and incon- 
venient to be put in execution; by reaſon whereof, the 
late Queen's intentions could not be ſo eaſily anſwered, 
unleſs ſome new regulations were made for the more 
eaſy levying and paying the ſame; for remedy whereof, 
and that the governors might be better enabled to exe- 
cute the truſt in them repoſed, and the poor clergy 
with greater eaſe and advantage receive the benefit of 
this bounty, a new collector was appointed, inſtead of 
the archbiſhops and biſhops, who had before received 
the contributions, and he was directed to pay the ſame 


into the Exchequer; and thus it continues at this 
day. 
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It is ſomething ſtrange, that any defects or delays 
ſhould have ariſen, either in the collection, the payment, 
or diſtribution of a charity like this, inſtituted upon the 
moſt benevolent principles, and founded by the utmoſt 
liberality in the Crown; which renounced a very conſi- 


derable part of its revenue, to ſet on foot ſo noble a de- 
ſign! 
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The augmentations made by this corporation, are 
by way of purchaſe, not by penſion; and the Rated ſum 
E 4 to 
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to be allowed to each cure to be augmented, is 200 ], 
to be inveſted by the corporation in a purchaſe. In or- 
der to encourage benefactions, the governors are autho- 
rized to give 2001. to cures not exceeding 451. per an- 
num, where any perſon will give the ſame or a greater 
ſum, or the yalue thereof in lands, tithes, or rent 
charges, 


All charitable gifts in realor perſonal eſtate made to the 
corporation, are to be ſtrictly applied according to the 
direction of the donor; and where the gift is generally 
to the corporation, without any particular direction, it 
is applied with the reſt of the ſtock of the ſociety. And 
the parſon whoſe cure is augmented by this boun- 
ty, is to receive the aygmentation free from all fees of 
office, 


The inequality of church preferment, and the mi- 
ſerable poverty of ſome gentlemen whoſe education 
and abilities equal or ſurpaſs many of their ſuperiors in 
intereſt and ſucceſs, however painful to a reflecting 
mind, are yet unanſwerable reaſons to induce the in- 
cumbents of valuable livings (and particularly thaſe, 
who keep alive in this country the remains of papal 
contrivance, by accepting more benefices, than they 
can legally hold, under the ſalvo of a diſpenſation, and 
leave the duty to be performed by a curate whoſe aſli- 
duity and diligence perhaps better deſerve the bene- 
hce) to have moſt liberal regard to their inferiority, if 
they will call it fo, and to be as de to diſtribute, as 
they are to receive 


Th 
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The legiſlature has often had regard to the welfare 
and proper diſpoſition of youth, in the labour of huſ- 
bandry, or in trades and manual occupations; though 
theſe endeavours have not always, for want of enforc- 
ing ſtricter regulations, been attended with ſucceſs. 
Queen Elizabeth, in her laſt ſtatute for relief of the 43 Eliz. c. 2. 
poor, empowered church-wardens and overſcers, by the 
aſſent of two juſtices of the peace, to bind out poor chil- 
dren taking benefit of their pariſh, to be apprentices where 
they ſhall ſee convenient, till the man child ſhould ar- 
rive at the age of 24 years, and the woman child to 21, 
or time of her marriage; and the ſame ſhould be as ef- 
ſectual as if ſuch child were of full age, and by inden- 
ture of covenant bound him or herſelf. And conſider- 
able donations having been made to corporations to be 
continually employed in binding out, as apprentices, a 
great number of the pooreſt fort of children, from which — 
great benefit had accrued, as well to ſuch corporations, 
as to the commonwealth in general, in the ſaving young 
people from idleneſs and diſorderly lives; and as it was 
very likely, that many other well-diſpoſed people would 
be the better encouraged, willingly to follow the like 
good example, in beſtowing alſo large ſums of money 
to the ſame good and godly purpoſes, if it might be fo 
provided, that ſuch monies as had been already ſo freely 
given, or as thenafter ſhould be given, for the binding 
cut of ſuch poor children apprentices, might continu- 
ally remain, and be wholly employed accordingly : It 
Vas enacted, in the following reign, that all ſuch dona- » Jac. t. c. 3. 
tions ſhould continue and remain in the hands of any | 
corporation, or in places not incorporate, in the hands 
of the par/on or vicar, conſtable, church-warden, collec- 
dor or overſeer, to ſuch charitable uſes, for the binding 
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forth ſo many apprentices, as the donors ſhall appoint 


by will or otherwiſe. The maſter or miſtreſs ſo receiving 
any ſuch fee, to be bound with good ſureties to repay 
the ſame, at the expiration of the ſeven years for which 
the apprentice is bound, or if he die within that time, 
then within one year of his death ; and if ſuch maſter or 
miſtreſs die within the apprenticeſhip, then the ſame to 
be repaid within one year, that ſo the ſame money 
might be again employed for the purpoſe of placing 
ſuch apprentice with ſome other perſon, for the reſidue 
of his term, at the diſcretion of the truſtees. 


The money to be ſo appropriated within three months 
after it ſhall come to their hands ; and if there ſhould 
not then be fit and apt perſons to be fo bound, then ſuch 
of the pooreſt children of any of the pariſhes next ad- 
Joining, ſhall be bound forth at the diſcretion of the 
truſtees ; choice being from time to time to be made 
of the pooreſt ſorts of children, and whoſe parents are 


leaſt able to relieve them, nor any to be above 15 years 


of age when firſt bound. Accounts to be kept of the 
ſums received and employed, and remedies for any 
breach of the truſt, to be referred by petition to the 
court of Chancery. And all perſons to whom ſuch ap- 
prentices ſhall be bound, might take and receive and 
keep them as apprentices, any former ſtatute notwith- 
ſtanding. And all fees given with any ſuch appren- 
tice, placed out at the common or public charge of any 
pariſh or townſhip, or by any public charity, are exempt- 


ed from the ſtamp duty raiſed upon apprentice-fees in 


general. 


A bequeſt for this purpoſe, to put out poor children 
of 
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of a pariſh, muſt, under the conſtruction of the above act 
of 7 Jac. I. c. 3. be paid to the parſon of the pariſh, 
[ have introduced theſe two ſubjects of Queen Anne's 
bounty, and poor apprentices, as they ſtood in courſe in 
the ſtatute book, and as they are charities inſtituted un- 
der the immediate direction of the legiſlature ; and 
thus we have again arrived at the laſt act of Mortmain, 
under which all charitable bequeſts are now ſubjected. 


By this ſtatute already mentioned, it is enacted, That 
from the 24th June, 1736, no manors, lands, tenements, 
rents, advowſons or other hereditaments corporeal or incor- 
pireal whatſoever, nor any ſum or ſums of money, goods, 
chattels, flocks in the public funds, ſecurities for money, or 
any other perſonal eflate what/o:ver, to be laid out or di- 
poſed of in the purchaſe of any lands, tenements, or heredita- 
ments, ſhall be given, granted, aliened, limited, releaſed, 
transferred, aſſigned or appointed, or any ways conveyed or 
ſettled, to or upon any perſon or perſons, bodies politic or 
corporate, or otherwiſe, for any eſtate or intereſt whatſoe- 
ver, or any ways charged or incumbered by any perſon or 
perſons whatſoever, in truſt or for the benefit of any chari- 
table uſes robatſoever ; unleſs ſuch gift, conveyance, appoint- 
ment or ſettlement of any ſuch lands, tenements or heredita- 
ments, ſum or ſums of money, or perſonal eflate (other than 
flocks in the public funds ) be and be made by deed indented, 
ſealed and delivered in the preſence of two or more credible 
witneſſes, twelve calendar months at leaſt before the death of 
ſuch donor ar grantor (including the days of the execution 
and death), and be inrolled in his Majeſty's high court of 
Chancery, within fix calendar months next after the execu- 
tian thereof 3 and unleſs ſuch flocks be transferred in the 


public books uſually kept for the transfer of flacks, ſix ca- 
| 6 lendar 


2 Vezey, 42 5, 


* 


9 G. 2. e. 36, 


No manors, 
lands, &c, nor 
money to be laid 
out in lands, to 
be given for 
charitable uſes, 
unleſs by deed 
inrolled, &c. 
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lendar months at leaſt before the death of ſuch donor or 
grantor (including the days of the transfer and death ), and 
unleſs the ſame be made to take effect in poſſeſſion for the 
charitable uſe intended immediately from the making there. 
F; and be without any power of revocation, reſervation, 
truſt, condition, limitation, clauſe or agreement whatſoever, 
for the benefit of the donor or grantor, or of any perſon or 
perſons claiming under him. 


Sect. 2, Proviſe, That nothing therein before mentioned relating 
Said limitations #0 the ſealing and delivering of any deed or deeds, twelv: 
an d-bmapy © calendar months at leaſt before the death of the grantir, or 


22 = to the transfer of any flock, ſix calendar months before th: 
gonfiderations, death of the grantor or perſon making ſuch transfer, ſpall 
extend, or be conſlrued to extend, to any purchaſe if ary 
eſtate or intereſt in lands, tenements or hereditaments, ir 
any transfer of any ſtock, to be made really, and bond fide, 
or a full and valuable conſideration actually paid at or 
before the making ſuch conveyance or transfer, withaut 
Fraud ar colluſion, 


tal, 3, That all-gifts, grants, conveyances, appointments, aſſu- 
Gifts,&c, other · Vances, transfers and ſettlements whatſoever, of any lands, 
8 o tenements or other hereditaments, or of any eftate or intere/! 
therein, or of any charge or incumbrance affefting or to af. 

ſect any lands, tenements or hereditaments, or of any flick, 


money, goods, chattels, or other perſonal eſtate, or ſocuri- 


tres for money to be laid out or diſpaſed of in the purchaſe *f 
any lands, tenements or hereditaments, or of any eſtate or 
intereſt therein, or of any charge or incumbrance afßecling 
or to affect the ſame, to or in truſt for any charitable ts 

_ whatſoever, which ſhall at any time from and after the 
faid 24th Tune 1736, be made in any other manner or 
form 


CHARITABLE USES 6, 


form than by this act is directed and appointed, ſhall be 
abſolutely, and to all intents and purpoſes, null and 
void. | 


Proviſe, That this act fhall not extend, or be conſlrued 
to extend, to make void the diſpoſitions of any lands, tene- 
ments or hereditaments, or of any perſonal eſtate to be 
laid out in the purchaſe of any lands, tenements or 
hereditaments, which ſhall be made in any other 
manner or form than by this act is directed, to or in truſt 
for either of the two untverſities, within that part of 
Great Britain called England, or any of the colleges or 
houſes of learning within either of the ſaid univerſities; or 
t or in truſt for the colleges of Eton, LVincheſter or Weſt- 
minſter, or any or either of them, for the better ſupport and 
maintenance of the ſcholars only, upon the foundations of 


Sea, 4. 


But not to pre- 
judice the uni- 
verſities, &c. 


the ſaid colleges of Eton, Mincheſter and Meſiminſter. 1 WT F 


Sect. 5. 


No college to 
hold more ad- 
vowſons than 
equal to one 
moiety of their 
fellows, &c, 


And that no ſuch college or houſe of learning, which 
doth or fhall hold or enjoy ſo many advotuſons of eccleſiaſti- 
cal benefices, as are or ſhall be equal in number to one moiety 
ef the fellows or perſons uſually tiled or reputed as fellows, 
or, where there are or ſhall be no fellows or perſons uſual- 
ly tiled or reputed as fellows, to one moiety of the ſtudents 
upon the foundation, whereof any ſuch college or houſe of 
learning, doth or may by the preſent conſtitution of ſuch col- 
lege or houſe of learning conſiſt, ſhall from and after the 
24th June, 1736, be capable of purchaſing, acquiring, re- 
ceiving, taking, holding or enjoying, any other advowſons of 
eccelſiaſtical benefices, by any means whatſocver; the advow- 
fons of ſuch eccleſiaſtical benefices as are annexed to, or 
given jor the benefit or better ſupport of the headſhips of 
any of the ſaid colleges or houſes of learning, not being com- 
puted in the number of advowſons hereby limited. 


And . 
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SeR. 6. And that nothing in this act contained, Hall extend or be 
cCeonſtrued to extend to the diſpoſition, grant or ſettlement o 
Not toextendto any eftate real or perſonal, lying or being within that 


eſtates in Scot- 
land. 


part of Great Britain called Scotland. 


Notwithſtanding the prohibition in this act is fo clear 
and general, yet ſince the making of it, ſeveral] cafes have 
occurred in the courts, which will materially guide us 
in the endeavour to point out the extent of its meaning, 
in the ſeveral kinds of deviſe which it forbids. And 
when we compare this, with the variety of acts which 
have preceded it, we cannot but obſerve, that the ſpirit 
of it militates againſt the doctrine eſtabliſhed by ſeveral 
of them; particularly the 43d of Fliz. and the manner 
in which we have already ſeen, that act was ſo liberally 
expounced : every ſubſequent act contradictory to for- 
mer ſtatutes, or which directs any new method i 
doing the ſame thing, although not in expreſs words 
repealing, yet muſt be conſidered and taken as a repeal 

wa — Wms. of them, ſo far as it contradicts them; thus the caſes 
and deciſions under the 43d of Elizabeth, cannot all be 
taken as precedents for modern determinations ; and 
the new aCt by almoſt ſubverting the old ones, has 
opened a new ſource of legal knowledge, which for the 
ſake of promoting and ſecuring to the many new 
inſtitutions of charity which have ſprung up within 
the laſt few years, deſerves, and is the preſent deſign, 
to be inveſtigated. = 


1 It may not be improper to premiſe, that although 
win t- 

ons included in many of theſe late inſtitutions could never be named 
th ct, h h . 0 . , 
tes prot in theſe acts, yet ſrom their nature, ſuch as diſpenſaries, 


contributions for different charitable purpoſes, as for the 
relict 


except 
lands 

harit: 
aga 
lone, 
of 9 5 
Meth 
ſcenſe 
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relief of the poor, for the diſcharge of priſoners for 
ſmall debts, for the ſunday ſchools, for the black poor, 
and the like, they are all ſubject to the ſame reſtraints 
of Mortmain, and the direction of viſitors for miſ- 
employment of their property, and are all under the 
regard and relation of his Majeſty's Attorney General, 
and derive their patronage from the crown, as effectually 
as if they had been named in the ſeveral acts already 
recited. And this opinion is in great meaſure con- * 
irmed by the legiſlature itſelf in the annual acts of 

land tax, where it is always provided, that all ſuch 

lands revenues, and rents, ſettled to any charitable or pious Bag _ 
uſe, as were aſſeſſed in the 4th year of William and 3 
Mary, ſhall be liable to be charged; and that no other 

lands, tenements, hereditaments, revenues, or rents, 

whatſoever then ſettled to any charitable or pious uſe, 

ball be charged. But on this head more hereafter, 


lt is incident to every corporation to have a capacity Of purchaſing 
b purchaſe lands for themſelves, and ſucceſſors, and d=. 
this is regularly true at the common law; but they are 10 Rep. 30. 
ixcepted out of the ſtatute of wills, ſo that no deviſe of 34 H. 8. c. 5. 
lands to a corporation was then good, except for 
aritable uſes by the 43d Eliz. which exception Hob. 136. 

again greatly narrowed, (ſays Mr. Juſtice Black- 43 Elis. c. 4. 
lone, on treating of this ſubject) by the above ſtatute 
0 Geo. II. c. 36.—So that now, a corporation, 
ether eccleſiaſtical, or lay, cannot purchaſe without 
Kenſe from the crown, though that capacity ſeems to 
veſted in them by the common law :—And ſuch 
Writies which have not this licenſe, which is now 
nted by act of parliament, charter of incorporation, 
ktters patent, are reduced to the neceſſity men- 

| tioned 
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2 Burn Eccl. 
Law, 477. 

2 Atk. 36. 
Barn. Ca. Cha. 


7. 

1 Vezey, 33. 
Atty. Gen. v. 
Lloyd. 


and deereed that the truſts of the charities ſhould b. 


" will was made and dated before the act, althoug| 
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tioned before, of chooſing from among themſelves, 
certain perſons to be truſtees, and to purchaſe in theit 
names, and take the lands in truſt for the charity; for 
if they were bought in the name of the inſtitution, not 
being incorporated, they would inſtantly veſt in the 
crown, as a forfeiture in Mortmain. 


—— — — 77 7 — 


No manors, lands, &c.] The firſt material caſe that oc- 
curred after the making this ſtatute, is that of 4/þburr- 
ham and Bradſhaw ; and as the chief queſtion in the cauſ 
appeared to be a point of law arifing on the conſtruction 
of a new act of parliament, which had never come in 
judgment before, and to be a matter of great impor- 
tance, the Lord Chancellor thought it fit, in order to 
the ſettling the law thereupon, that the opinion of all 
the judges thould be taken. Robert Bradſhaw made his 
will in 1734, and deviſed divers lands, and tenements 
to truſtees, and their heirs, in truſt, or for the benefit of 
certain charitable uſes therein mentioned, amongſt 
ſeveral other truſts. The above ſtatute for reſtraining 
diſpoſitions in Mortmain, took place in June 1730. —1u 
July following the teſtator died, without revoking his 
will: the queſtion was; whether ſuch gift or deviſe, fo 
far as the fame relates to the charitable uſes, was good 
in law notwithſtanding the ſtatute? And all the judges 
except Mr. Juſtice Denton, who was ill /and ablenty 
certified that the gift or deviſe, fo far as related to the 
charitable uſes, was good in law, notwithſtanding the 
ſtatute ; and thereupon the court eſtabliſhed the wil 


carried into execution; on this reaſonable ground, tha 


the teſtator died after it had taken effect. l 
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But in the caſe of Willett v. Sandford — The 
teſtator Y/indowe made his will in 1734, deviſing the 
bulk of his eſtate to truſtees, to certain truſts, and par- 
ticular lands to charitable uſes.— The act paſſed in 
17363 and in 1744, by a codicil, he added new truſtees, 
and confirmed his will. — The deviſe to the charity was 
declared void; for the republication of the will by the 
codicil, after the act, rendered the deviſe clearly within 
the ſtatute. But in Attorney General v. Andrews, a 
deviſe of copyhold lands not ſurrendered to the uſe of a 
will made before the ſtatute, was held good, as not 
within the laſt Mortmain act, on the principles of the 
foregoing caſes z nor within the ſtatute of frauds ; and 
good alſo by way of appointment under 43d Eliz. 


Before I proceed further, the following caſe may 
ſerve to elucidate this part of the ſubject, and I rather 
extract it from the manuſcript of a gentleman formerly 
very eminent at the Chancery Bar, and communicated 
to me by an able friend, to whom I am often obliged 
during the courſe of this work, as the Chancellor's 
opinion ſeems here more fully preſerved : but it is re- 


ported by Barnardiſton, p. 130. ,, 3. 24A: Ai. 


The teſtator Lawrence Ilolliſter, by will in 17253 
diſpoſed of his eſtate for the building of a charity ſchool, 
and other charitable purpoſes. Then came the ſtatute 
of 9 Geo. II. c. 36; and the teſtator apprehending, 
that this diſpoſition would come within that ſtatute, 
and be avoided thereby, made another will on 1ſt 
Auguſt, 1738, whereby he deviſed the premiſes to 
defendants William Cann and Mary Andrews, and their 
heirs, without any truſt appearing on the face of the will. 

F But 


1 Vezey, 178. 


1 Vezey, 22 To 
2 Wms. 262 
Barnard, 9. 


Adlington v. 
Cann. 
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But on 9th of ſame Aug. he ſubſcribed a writing, which 
was found after his death, wherein he recommends to 
his executor William Cann, to aſſiſt Mary Andrews, 
and to ſee the will performed according to his humble 
requeſt, and according to the wonted and well diſpoſed 
charitable diſpoſition of ſaid Cann towards all men, 
to bring the whole affair to its deſired iſſue.* The teſtator 
died ſoon after, and the plaintiff, who was his only 
daughter, and heir at law, filed her bill to have the 
deviſe fet aſide, as void by the act.— The defendants 
inſiſted on the will, as an abſolute gift to them; and 
that no parol evidence of a truſt for a charitable pur- 
poſe, was to be admitted by the ſtatute of frauds and 
perjuries (29 Car. II. c. 3.): and denied their ever 
having ſeen or heard of any other writing, but the above 
paper, ſignifying any declaration of truſt concerning 
any Charitable uſe, or that any ſuch directions as are 
mentioned in the above paper, were ever given by the 
teſtator to Mary Andrews. 


It was in proof, that the teſtator had, a little before 
his death, given directions for drawing a plan of a 
public building; and ſeveral witneſſes were likewiſe 
examined, to prove his intent to leave his eſtate for the 
building a ſchool or hoſpital. 


The queſtion was, whether here was a ſpecifick decla- 
ration of truſt, for a charitable purpoſe, to bring the 


caſe within the gth Geo. II? and whether to bring it 


within that ſtatute, the truſts muſt be ſufficiently 
declared within the ſtatute of frauds and perjuries ? 
And laſtly, wither the above paper was a ſuffi- 


cient declaration within the laſt mentioned ſtatute * 
Lord 


do = ww tr ap 


cri 
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Lord Chancellor, Hardwicke, ſaid, he was under 
ſome difficulty about determining this point, from 
fear of breaking in upon the ſtatute of frauds on the one 
hand, and the ſtatute of Mortmain on the other. 


The queſtion has ariſen purely from a miſtake of 
the teſtator, who thought that his firſt will, though 
made before the ſtatute of Mortmain, might be affected 
by itz which 1t could not have been, as was certified to 


the court by all the judges in the above caſe of Afbburn- 
ham and Bradſhaw. 


The firſt queſtion is, whether the preſent caſe is 
within the ſtatute of frauds and perjuries ? 


His Lordſhip ſaid, he thought it was; he ſhould do 
greater miſchief by determining it otherwiſe, than by 
leaving a loop-hole to elude the ſtatute of Mortmain, in 
ſome inſtances: deviſes to charities, and charitable 
uſes, have been held, over and over again, to be within 
the ſtatute of frauds and perjuries. It has been endea- 
voured, indeed, to make wills, not properly executed, 
within that ſtatute, to operate as appointments, but this 
could never prevail. And therefore in all caſes. of 
charities, that have come before the court, it has been 
held, that the declaration of truſt for a charity, muſt be 
expreſs as the ſtatute of frauds and perjuries directs.* 

So 


* 29 Car. II. c. 3. ſ. 7. It is enacted, that all declarations or 
creations of truſts, or confidences, of any lands, tenements, or 
hereditaments, ſhall be manifeſted and proved by ſome writing 
ſigned by the party, who is by law enabled to declare ſuch truſts, 


F 2 or 
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So it was determined in the caſe of the Attorney General 
v. Spillett, heard firſt by Lord Talbot, and then by his 
Lordſhip in 1739, though there were ſome very ſtrong 
circumſtances in that caſe to have ſupported the charity. 
It was ſaid indeed, that the words of the ſtatute of 
Mortmain are ſo general as to take in every truſt, 
whether by parol or writing ; and that this being a later 
law than the ſtatute of frauds, is not bound to be con- 
{trued by it. But he was of opinion, that the ſource of a 
truſt, or declaration of truſt, in the ſtatute of AZortmain, 
oeght to be directed by the ſtatute of frauds, which did 
Normam imponere futuris, as to the meaning of the word 


truſt, what ſhould, or ſhould not be a truſt. 


So upon the popiſh act, 11 and 12 Wm. III. whereby 
deviſes in truſt for Papiſts are made void: The 
definition of a truſt is taken from the ſtatute of frauds. 
And if a bare parol averment of a truſt for a charity, 
upon a will, was to be allowed, the ſtatute of Mortmain 
would be attended with much more miſchievous con- 
ſequences than ever it can do good, 


The next thing to be conſidered, is, whether this 
paper be a ſufficient declaration of truſt, within the 
ſtatute of frauds? which depends upon the words of 
it; and he thought it was not. Had the teſtator 
made a feoffment to himſelf, and his heirs, this paper 
might have been a good declaration of the uſe ; but 
here we are in the caſe of a will, which paſſes both 
the legal and the beneficial intereſt to the deviſee. The 


or by his laſt will in writing, or elſe they ſhall be utterly void, and 
of none effect. &c. &c. &c. See the act itſelf, | 


will 


t ry as —_——_— 2000 PR Oe eV Re" 8 
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will is dated 1ſt Auguſt, and the paper the gth Auguſt; 
ſo that if the paper does any thing, it muſt enure as a 
revocation of the will ; which it cannot do, for want of 
proper execution within the ſtatute of frauds ; as truſt 
and equitable eſtates can no more paſs by any writing, 
not properly executed within that ſtatute (i. e. by ſect, 
5, in preſence of three or four witneſſes), than legal 
ones can. And here being no ſort of fraud, nor miſ- 
repreſentation proved to be uſed on the teſtator, he 


thought this was not a ſufficient declaration of truſt 


within that ſtatute. 


But ſuppoſing this a caſe not within the ſtatute of 
frauds, and that it might admit of parol evidence to 


prove the intent: Is there any proof that the teſtator 


intended that the whole of his eſtate ſhould go to cha- 
ritable uſes? which muſt be aſcertained, and the quan- 
tum appear, which he intended to give, before it can be 
decreed how much muſt go that way. It is expreſsly 
ſworn by the defendant Andrews, in her anſwer, that the 
teſtator once talking to her about the eſtate, ſaid, that he 
had given her, and the other defendant, his eſtate by 
will, © to diſpoſe of as they pleaſed *”” ; and had at another 
time ſaid, „don't diſpoſe of too much of it. Now 
even admitting this not to come within the. ſtatute of 
frauds, ſtill here is no rule to draw the line by, how 


much ſhall go to this charity. He may have given theſe 


two perſons his eſtate, to carry on his intent of build- 
ing a ſchool; but the quantity that ſhall be applied that 
way, he has left to their diſcretion : and therefore how can 


the court determine what part to let the plaintiff into? 
This is a caſe which can ſcarcely be precedented : few 


people will leave their truſtees ſuch unlimited power as 
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this teſtator has done : the many abuſes of truſts, are 
a ſufficient warning againſt it. 


The laft conſideration is, what is proper for a court 
of equity to do in the preſent caſe. His Lordſhip ſaid, he 
was under no obligation to make a decree, as the party 
could have a remedy at law : and indeed this is a mere 
legal title. The ſtatute of Mortmain avoids the deviſes 
to charitable uſes ; ſo that it is the deviſe of the legal 
eſtate itſelf, not barely of the truſt, which is made void, 
and is juſt the ſame as a deviſe in truſt for papiſts, 
within 11 and 12 Wm. III. where not only the truſts, 
but alſo the deviſe of the legal eſtate itſelf, is made void: 
In the caſe of Carrick v. Errington, 2 Mt. 361, 
which was upon a conveyance, the whole was held not 
to be void, becauſe part of the truſt was for children 
unborn ; whereas had the truſt been for all papiſts, the 
whole deviſe of the legal eſtate had been void.—I can 
therefore do but one of two things; either retain the 
bill, and give the plaintiff opportunity to bring an eject- 
ment, it being a very hard caſe upon her, who is an only 
child, and diſinherited; or elſe diſmiſs the bill without 
coſts. 


The parties immediately choſe to have the bill diſ- 
miſſed without coſts, 


The act was not meant ſolely to reſtrain deviſes of 
Jands to charities, but alſo to prohibit any deviſe of 
lands to truſtees to ſell them, and convert the produce 
of the ſale to ſuch purpoſes : This point was decided 
py Lord Henley, in the caſe of Attorney General v. 


Tindal, in 1764, which, as it was founded on ſeveral 
caſes, 
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caſes, that are neceſſarily claſſed under that part of this 
tract which treats of money or effects to be laid out in 
lands, I ſhall beg leave to refer the reader thereto for 
the preſent, while a few words are offered relative to the 
next article in the act, namely, rents. 


Rents.] By this word in the outſet of the act, it is 
clear the legiſlature meant to forbid a man bequeathing 
a leaſe, or a leaſehold term, or premiſes held on leaſe for 
years, or money to be laid out in the purchaſe of a leaſe 
for years, to a charity ; for though that is merely perſon- 
al eſtate, yet it is an incumbrance upon the land, and 
the act forbids the giving any charge or incumbrance 
affecting any lands: and if the rents ſhould remain un- 
paid, a charity could not proceed by diſtreſs; for this 
would be putting itſelf in the condition of an owner of 
land, which it could not take by deviſe, or purchaſe. 
But a charity may hire a houſe or lands in the name of 
ſome of the truſtees; and if they are diſturbed in their 
poſſeſſion, they will be accountable to the charity for 
all the damages they ſhall recover againſt the treſpaſſer. 


But an eſtate held for charitable purpoſes, prior to 
this act, will {till be preſerved thereto, and the court 
will always ſupport a charity whether incorporated or 


not, with its utmoſt aid, and will rather ſettle] its right, 
than diſmiſs an information. 


Previous to the ſurrender of all the charter lands of 
Newcaſtle-under-line, to the crown, in 1684, a leaſe for 
1000 years was privately granted to one Ballard and 
others, in truſt to permit the corporation to diſpoſe of 
the rents and profits thereof, for the maintenance of a 

F4 miniſter, 


2 Vezey, 183. 


Duke, 143+ 


1 Vezey, 43.72. 


Attorney Gene- 
ral v. Lord Gore. 
Barn. Ca. Cha. 


151. 
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miniſter, and relief of the poor inhabitants of the 
borough, in ſuch manner as the corporation ſhould 
think proper. The leaſe lay dormant many years, till 
the executor of the laſt ſurviving truſtee affigned it to 
OMey; and during the interval, the corporation continued 
in poſſeſſion of the premiſes, and managed the eſtates 
themſelves, as they had done before; out of which they 
maintained the poor, for whom there was no rate, 
Information was filed againſt the corporation, to eſtabliſh 
the leaſe and aſſignment for the reſidue of the term, 
and the charity to which the lands were ſubject; &c. 
As to the charity, Lord Chancellor Hardwicke faid—It 
has been ſaid, that whatever becomes of the term, or 
the aſſignment, it appears that the eſtate was applica- 
ble to a charity, and that upon that ground this court 
ought to interpoſe. And in that it has been rightly 
faid; for if an information is brought in the name of 
the Attorney General, and it appears that there is a 
charity which this court ought to ſupport, though the 
information is miſtaken in praying ſuch relief for the 
charity which cannot be had, yet the court will not 
diſmiſs the information, but will ſupport the charity in 
ſuch manner as can be by law. It has been ſaid, that 
there does not appear to be ſufficient evidence to ſhew, 
that this eſtate belonging to the corporation, was ſub- 
ject to a charity; but that does ſufficiently appear. It 
is recited by the leaſe of 1684, that the iſſues of thel: 
lands were employed towards the relief of the poor 
inhabitants of the borough, and the miniſter of the town, 
and other pious uſes. This is evidence, that antecedent 


to the leaſe, the rents uſed to be employed in that 


manner. And though it is ſuggeſted that this is 2 
fiction in the. recital, yet, his Lordſhip ſaid, he would not 
preſume 


wi 


ſo 
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preſume it to be ſo, unleſs evidence had been ſhewn, 
that before the making that leaſe, the rents and profits 
were applied in a difterent manner ; but no evidence of 
that ſort has been given. And it appears too, from 
expreſſions dropped in the entries in their books, that 
ſome of their eſtates were given them by private donors 
for charitable purpoſes. The uſage likewiſe ſince that 
time, is evidence of the uſage precedent z namely, that 
the rents and profits were ſo applied before that time 3 
and ſince that time, the profits of theſe eſtates have 
been employed for this purpoſe. 


The miniſter has been maintained out of them, not 
indeed by having a certain allowance, for ſometimes he 
has had 20l. ſometimes 15]. per annum, and ſometimes 
nothing; and the poor have been maintained out of 
mem conſtantly. There have been no inſtances of a 
rate in this town made for their relief. 


For theſe reaſons, his Lordſhip's opinion was, that 
the charity muſt be eſtabliſhed ; however, it deſerved con- 
fideration in what manner it ſhould be eſtabliſhed, —He 


ſaid, the charity muſt be ſo, which is for the ſupport of 
the miniſter ; the difficulty 1s concerning the quantum he 
muſt have. The right way is to decree theſe eſtates to be 
ſubje& to the maintenance of the miniſter, and the other 
charitable purpoſes, according to the diſcretion of the cor- 
poration ; with liberty to apply to the court in caſe the 


corporation do not exerciſe their diſcretion in a reaſona- 
ble manner,—And fo decreed. 


Stocks in the public funds, ] This is the principal part 
of the prohibition againſt bequeathing perſonal eſtate 
tg 


2 Burn Fccl. 
Law, 478. 
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to be laid out in the purchaſe of land ; and which the 
act directs ſhall be irrevocably transferred at leaſt fix 


months before the donor's deceaſe, and be made to 
take effect in poſſeſſion, for the uſe intended, immediately 


from the making ſuch transfer. 


But it may not be improper once for all, to obſerve, 
that in this and all other caſes; if a man deſires to pro- 
mote the good deſigns of any charitable inſtitution, he 
had better give or bequeath a ſpecific ſum of money; 
the executors muſt provide for it out of his perſonal 
eſtate, and ſtocks will always be aſſets in their hands 
for this and other purpoſes. 


Money, goods, chattels, flocks, ſecurities for money, or any 
other perſonal eflate, to be laid out in lands, &c.] Although 
theſe are expreſsly within the ſtatute, and are fully pro- 
hibited to be laid out, or difpoſed of in the purchaſe of 
lands, &c. for charitable uſes 3 yet money, &c. given 
generally is not forbidden: ſo alſo the reſidue of a 
perſonal eſtate hath been decreed not to be within the 
act; and if money be given to be laid out in © /ands, ar 
otherwiſe ** to a charitable uſe, it has been determined, 
that ſuch deviſe is good, by reaſon of the words, 
or otherwiſe; as in the caſe of Soreſby and Hollins, 
Auguſt 6, 1740; which being a deciſion upon the 
expreſs merits of the late act, I ſhall beg leave to inſert 
it at length, eſpecially as it contains Lord Chancellor 
Hardwicke's expoſition of the ſtatute, in the making of 
which he ſeems to have been concerned, 


John 
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John Naylor in 1738 made his will in theſe words : 
4% will and deſire that my executors within twelve 
« months after my deceaſe, do ſettle and ſecure by pur- 
« chaſe of lands of inheritance, or otherwiſe as they ſhall 
« he adviſed, out of my perſonal eflate, one annuity, or 
« yearly payment of 5ol. to be paid yearly, and diſtri- 
« buted for ever by my executors, their heirs and aſſigns, 
« among the poor and indigent people of Leeke, in Co. 
« Stafford, in ſuch manner as they ſhall think fit. And 
« my will 4% is, that my executors do ſettle and ſecure 
« one other annuity of 5]. to be paid yearly to the 
«Vicar of Leeke for the time being, for ever, for 
« preaching an annual ſermon on every 12th day of 
October. And the teſtator deviſed the reſidue of 
his perſonal eſtate, to be equally divided between his 
liters Mrs. Soreſby, and Mrs. Hollins. 


By Lord Chancellor Hardwicke, the only queſtion in 
this caſe is, whether the deviſe of the two annuities of 
5ol. and 51. to charitable uſes, is void by the late ſtatute 
of Mortmazn ? 


It is inſiſted upon by the plaintiffs, the reſiduary 
legatees, that it is void; becauſe the direction of the 
deviſe is, to ſettle and ſecure the annuity by a truſt of 
lands of inheritance : and though the words, or other- 
wiſe, are added, they will not vary the caſe; for Mr. 
Naylor's intention was, to give the annuity out of lands 
of inheritance. But I am of opinion upon this act of 
parliament, that this bequeſt was not void, and that 
there is no authority to conſtrue it void, if by law it 
can poſſibly be made good. The act of parliament is 
Rot at all aimed againſt perpetual charities, merely as 

| 2 ſuch, 
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ſuch, or to prevent the eſtabliſhment or creation of them; 
but is deſigned againſt the caſes of perpetual charities in 
lands, and (as the title imports) to reſtrain the diſpoſi- 
tion of lands, whereby the ſame become unalienable. 
The whole recital, and enacting part of the ſtatute, take 
notice only of the unalienable diſpoſal of land, whereby 
heirs are diſinherited; and therefore the alienation or 
conveyance of lands to ſuch purpoſes are prohibited. 
And though there is a clauſe to prohibit money being 
laid out in lands, to ſuch purpoſes as would make them 
unalienable; yet there is no reſtriction whatſoever upon 


any one, from leaving a ſum of money by will, or any 


other perſonal eſtate to charitable uſes, provided it be 
to be continued as a perſonalty; and the executors or 
truſtees are not obliged, or under a neceſſity of laying 
it out in land, by virtue of any direction of the teſtator 
for that purpoſe. Conſider then, whether this clauſe 
and deviſe in the will, fall within the reſtraint and pro- 
hibition of the ſtatute. And in the firſt words they do 
fall within them; for the teſtator directs, that his 
executors ſhall ſettle and aſſure by purchaſe of lands if 
inheritance ; and if the teſtator had reſted upon ſuch 
firſt words, the deviſe had been clearly void. But then 


he goes on, in the disjunctive, or otherwiſe as my exect- . 


tors ſhall be adviſed. And if a deviſe in a will is in the 
by disjunctive, and leaves to the executor two methods to 
do a particular thing by, the one lawful, the other pro- 
hibited by law; can any court ſay, becauſe one method 
is unlawful, that therefore the other is ſo, and the whole 
bequeſt void? No; for if one bequeſt is lawful, that 
ſhall be purſued, and take effect. It hath been further 
argued againſt the deviſe, that the words ( for ever) 


ſhew, the annuities mult ariſe out of ſome real eſtate, 
which 
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which only is capable of ſupplying them for ever : 
For perſonal funds are too periſhable and tranſitory in 
their nature, to anſwer ſuch everlaſting annuities : And 
ſuppoſe a particular ſum were veſted in ſtock, with 
deſign to purchaſe a particular yearly ſum or annuity ; it 
may ſo happen that the company may be quite diſſolved, 
or that ſtock may fall, or intereſt be ſo reduced that 
half the annuity may not be produced. But theſe 
objections may be over-ruled. For if the company 
ſhould be diſſolved, the principal ſtock may be taken 
out, and veſted in ſome other company. And there 
may be annuities that may probably continue for ever, 
and yet not payable out of land. I will mention an 
inſtance of one, which has laſted a century and half, and 
may exiſt perpetually ; which is Sir Thomas White's 
charity, being a diſpoſition of money to be employed by 
continual rotation, in loans to poor tradeſmen, of ſeve- 
ral ſums to be lent for a ſettled number of years, and 
then to be repaid. And any man may at this day give, 
by will, a perpetual charity in this manner. But if a 
man by will ſecures ſuch loans by lands or purchaſe of 
hands; ſuch deviſe ſhall be void, and contrary to the late 
ſtatute of Mortmain. If this caſe had been to be con- 
ſdered by the court, before the act, it would, as the 
ſafeſt method to ſecure the charity for ever, have 
recommended and directed a purchaſe of lands ; but 
when this court is precluded from doing it in this man- 


ner, if it can be obtained in any other, there is no 


reaſon to ſay the deviſe is void. It is ſaid too, that the 
words Heirs and afſigns import a purchaſe in land, or 
lome real thing ; for no perſonal thing can deſcend to 
heirs: and if the money is to be inveſted in a perſonal 
ſecurity, it will not go to the heirs, but to the execu- 


tors; 
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tors; and ſo the intention of the teſtator will not he 
purſued. I will ſuppoſe, an obligor binds himſelf, his 
heirs, executors, and adminiſtrators, in a ſum of money 
to a papiſt, who obtains judgment on the bond, and 
takes out an Elegit; in this caſe I think it has been held 
at the aſſizes, or at leaſt it might very well have been 
ſo held, that the papiſt cannot maintain an ejectment; 
and yet the bond is good to bind the perſon of the 
obligor and his perſonal repreſentatives, but not to 
charge his land, or his heirs who repreſent him in his 


landed capacity. And this comes up to the preſent | 


caſe, which may ſecure the charity in a double ſenſe, 
either upon land or perſonalty, if the law would allow 
both ; and if the law prohibits one only, it certainly 
allows the other. And I am of opinion upon the whole, 
that there is nothing that makes this bequeſt void in 
every part; but that it is good in that way which the 
law does not forbid. But I would not have it queſtioned, 
if a man ſhould by his will direct a ſum of money to be 
laid out in land, or upon rent charge to be ſecured 
upon land for any charity, and in mean time (till it can 
be laid out) to be inveſted in government ſecurities, 
for the benefit of the charity, but that that beque/? will be 
void; becauſe the final end and intention of ſuch 
teſtator was, to diſpoſe of his money in land, and the 
inveſtiture of it in government and perſonal ſecurities, 
was but to ſecure it till a proper purchaſe of land, or 
rent charge offered. As to the annuity of 5l. there 
are fewer objections to that than to the other; for 
there is no direction at all for any money, or perſonal 
eſtate to be laid out in land; for the executors are 
only willed to ſecures and ſettle 51. a year, for the purpoſe 


there mentioned, and it muſt be fecured upon a per- 
ſons! 


13! 
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ſonal fund, conſiſtent with the will and intention of 
the teſtator, and not contradictory to the words of the act 
of parliament. And as it is often ſaid in old books, that 
« ] was by at the making of the act of parliament, and 
« the meaning and intention of it was then ſaid to be 
« this or that;z” ſo I was by at the making of this 
ſtatute; and it was at that very time faid by the legiſ- 
lators, that it would not hinder any charitable diſtribu- 
tion of a perſonal eſtate. 
that the deviſe was good, and that the money ſhould 
be inveſted in South Sea Stock, for the charitable pur- 
poſes mentioned in the will. 


I have been favoured with the two following caſes on 
this point, by a friend, eminent at the bar. 


Wm. Grimmett by will, dated 13 March, 1740, deviſes 
to his brother Jas. Grimmett, 201. a year, during his life, 
to be paid him half yearly, out of the intereſt money in 
the public funds, or mortgages, or any his real or per- 
ſonal eſtates of which he ſhould ſtand inveſted ; and 
gives the reſidue of his real and perſonal eſtate to his 
wife, for life, and to diſpoſe of at her death; and then 
directs the remainder of his eſtate after his wife's death, 
to be divided into 24 parts, 19 of which he diſpoſes of; 
and by codicil, dated the next day, he limits the 


remaining ,*, ths, after the death of his wife, and pay- 


ment of his debts and legacies, and alſo the 20l. a year, 
after the death of his brother, to be applied in clothing 


and educating twenty poor boys, ſons of pariſhioners 


of Brighthelmſtone, in Suſſex, in the principles of the 
proteſtant religion, agreeable to the preſent national 
aid eſtabliſhed church of England, &c. and that 


the 


Therefore it was decreed - 


GCrimmett v. 
Grimmett. 

20 Feb. 1754. 
Lord Chancel- 
lor Hardwicke. 
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the 5, ths of his eſtate after his debts and legacies paid, 
together with the 201. a year after the death of his 
brother, or which ſhould be deemed as an equivalent to 
the 20l. a year, 570l. to be inveſted in ſome of the 
public funds where there is a parliamentary ſecurity, 
to ſtand in the name of the truſtees, until the whole 
can be laid out in the purchaſe of lands to the ſatiſ- 
faction of the governors and truſtees, whom he ap. 
pointed; which lands are directed to be purchaſed in 
the names of the truſtees to the uſes aforeſaid ; that is, 
the intereſt, profits, and rents of the * ths of his eſtate, 
together with the intereſt, profits, and rents of the ſaid 
5701. after the death of his brother, or the lands which 
ſhould be purchaſed therewith, ſhould be applied annu- 
ally for ever, in clothing and educating twenty poor 
boys, as aforeſaid, — The teſtator left no real eſtate, 


Two queſtions— 1. Whether the deviſe to the 
charity is within the ſtatute of Moertmain, and void? 


2. If it is, where the money ſo deviſed ſhall go! 
whether to the next of kin of the teſtator, or pals 
to the wife as part of the reſiduum ? 


On behalf of the charity was cited Soreſby and 


Hollins, [ſee page 75] and Grayſon and Atkinſon, 7 
November, 3752. 


Lord Hardwicke Chancellor.— Q. If this is a good 
and valid diſpoſition of the 57ol. and ,5,ths of the 


remainder of teſtator's eſtate, or void by the {ſtatute 
of Mortmain? 


I think 
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charitable bequeſt is void by ſtatute. If a perſon 
directs money to be laid out in lands for a charitable 
uſe, it would be void, although the court would order 
the money to be placed in the funds till the purchaſe is 
made: ſo where a man gives it in ſuch a manner, that 
the land to be purchaſed, is the final end and thing 
given. But where there is ſufficient room for the court 
to ſay, there 1s a diſcretionary power in the truſtees to 
lay the money out, one way or other, either in the funds 
or in lands ; I have determined ſuch a deviſe to be good, 
a in Soreſby and Hollins, and Grayſon and Atkinſon. I 
am of opinion there is room to conſtrue this bequeſt 
with ſuch latitude. | 


I do not lay any weight on the directions to place the 
money in the funds, in the firſt place; for that would 
be to make the validity of a will depend on the 


order of the words: the direction is, to place the money 

in the funds, until laid out in lands to the ſatisfattion of my 
F truſtees: when can that be? not while this ſtatute is in 
6 force. Suppoſe it had been, F by law it may be, ſuch 


bequeſt would be good. "Thoſe words muſt mean 
when the truſtees approve. of laying it out; that can- 
not be while the ſtatute of Mortmain is in force; it 
would be to act contrary to their truſt.—It was ſaid, the 


1d 


7 rule of conſtruction as to deviſes of money to be laid 
out in lands, is the ſame now, as it was before the ſtatute 
qo WC Horimain; that is true. But ſuppoſe the truſtees in 
vo dus caſe would not act; the truſt would  devolve on 
ute Ne court; and I would order the money to be placed 
in the funds, and not inveſted in lands. Sir J. Jekyl 
Aways did ſo, before the ſtatute. I would not be 
ink 8 under - 


I think it would be hard conſtruction to ſay, ſuch a 
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Engliſh v. Ord, 
9 July, 1754. 
Rolls. 
Maſter. 


Clark, 
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underſtood to ſet up a different rule of conſtruction 
of wills ſince the ſtatute of Mortmain, from what pre- 
vailed before; this would, in my opinion, have been 2 
found rule before the ſtatute. 


— — a _* 


An obſervation ariſes-on the face of the will; as if 
the teſtator had thought this bequeſt might continue on 
government ſecurity for ever.—He direQs the applica. 
tion of the intereſt, profits, and rents, of the 5, ths, and 
of the 5701. or of the lands which ſhould be purchaſed 
therewith. —lIt being in the disjunCtive, ſeems to give 
an election the words for ever, are applicable to both 
alternatively. No miſchief will follow from hence; 


this is a different ſort of charity from thoſe pretended 
ones in the time of popery and monkery, 


John Engliſh, 14th January, 1752, made his will, and 
gave his debts, ſecurities, and ready money, to truſtees, 
in truſt, unti! they could meet with a purchaſe of lands, 
and ſhould actually purchaſe the ſame, to pay the 
intereſt of 1201. to and among fuch poor and neceſſitous 
perſons inhabitants in the town of H. as his executors 
ſhould think proper objects of charity: and willed that 
the truſtees as ſoon as they could meet with a ſuitable 
purchaſe, ſhould lay out 1201. in the purchaſe of an 
abſolute eſtate of inheritance in fee-fimple, of meſſuages 
lands, &c. to be conveyed and aſſured, and veſted, in 
truſtees for ever, in truſt to pay and apply all the rents, 
&c. 


Clark, Maſter of the tolls. ſaid, that Lord Chancellor 


declared, that he did not think the caſe of Gr:immet? and 


5 G r1nmith 
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Grimmett, clear; and that, if there had been expreſs Ante, 
words of direction to truſtees to inveſt, &c. it would be 
within the ſtatute. He was of opinion that the ſecond 
clauſe was directory, and not diſcretionary: He was not 

for carrying the caſe further than Grimmett's, and 
decreed the deviſe void. [See 2 Vezey, 182. ] 


In Arnold v. Chapman, the caſe was, that Mr, 1 Vezey, 108. 
Emerſon deviſed a copyhold eſtate to Chapman, he 
cauſing to be paid to his executors fool. and after pays 
ment of debts and legacies, the reſidue of all his eſtate 
freehold, copyhold, leaſehold, plate, rings, ſtock, &c. 
he gave to the Foundling H:ſpital — The charity inſiſted 
that the aſſets ſhould be marſhalled, and the debts and 
legacies charged on the real eſtate, that the perſonal 
eſtate might go clear to the charity: The deviſee of 
he copyhold inſiſted, that the 1000]. ſhould not be 
raiſed at all ; for that it was the ſame as if the condition avi 
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| was to pay to the charity, which was an unlawtul act, 49 þ 
that could not take effect, and therefore void, and the 19 
2 eſtate abſolute. The next of kin inſiſted, that as by the 4 hi 
1 ſtatute of Mortmain, it was void as to the charity, and 1 
FE as the deviſee could not take without performing the F 1 
\, endition, it ſhould go as part of his eſtate undiſpoſed i i 


of, according to the ſtatute of diſtribution, 


in L. Hardwicke, Chancellor, ſaid; The Foundling 
its Hoſpital is certainly a good and laudable charity, and 
ſhould receive all poſſible encouragement ; but the rules 

df law cannot be broke into, and laid down different for 
that, from all other hoſpitals in the kingdom. Had he 
deviſed the copyhold eſtate, on condition to pay Ioool. 
o the governors, it would have been void by the 
| G 2 ſtatute ; 
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ſtatute; he has taken another method, by including it 


in a reſiduary bequeſt of real and perſonal eſtate : and 
it is ſaid, that they can take, becauſe by giving it to 
executors, he has made it part of his perſonal eſtate; 
and he may undoubtedly, if he pleaſes, turn it into per- 
ſonal eſtate ; but it muſt be for lawful purpoſes. But 
here the act intervenes ; which, if this was allowed, 
would be eaſily evaded ; for it would be only directing 
the real eſtate to be ſold, and the money to the charity: 


In the caſe of James this was determined to amount to 


Mogg v. 
Hodges, 1750s 
2 Vezey, 5 


a deviſe of the land itſelf; becauſe all charges, truſts, 
ſums of money, & c. deviſed out of land to a Charity, 
are made void by the act. It is ſaid the aſſets ſhould 
be marſhalled ; and this caſe put, that ſince this ac}, a 
man may ſay he charges his real eſtate with debts and 
legacies, and gives his perſonal eſtate to a charity: 
poſſibly that may do; but it would go a great way 
towards overturning this act: but as to that I wil 
give no opinion; for there an intention appears in the 
teſtator ; here, no exoneration is intended by the will. 
As to the rule of the court of marfhalling aſſets, I mul 
take it to be the ſame as it was before the ſtatute :* and 
if 


* Jane Churchill directed her real eſtates to be ſold, her debt 
and legacies to be paid out of her perſonal eſtate, and reſidue to 
her truſtees, to be diſtributed in charities as they ſhould think pro- 
per, particularly recommending to them the hoſpital at Bath. 
The truſtees agreed that all money arifing from a rea] eſtate, is to 
be accounted as real; the bequeſt was ſo far void, by g G. II; but 


deſired, that in compliance with the intent of the teftatrix, tis 
aſſets ſhould be ſo marſhalled, that all the other legacies ſhould be 
paid out of the real eſtates, and ſo the perſonal go to the charity 


Lor 
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if oool. was deviſed, and debts charged on real and 
perſonal eſtate, the rule before the ſtatute was, that the 
debts ſhould be paid out of the real eſtate, and the 
legatees ſhould come on the perſonal. The court will 
do the ſame now ; not by way of ſtanding in the place 
of creditors, but by turning the debts on the real eftate, 
But that is no rule, for that where real and perſonal 
is charged, and the reſidue given to a legatee or 
children, the court would in ſuch caſe turn the charge 
on the real, to give the whole perſonal eſtate to the 
legatee. In caſe of papi/ts, the court would not do for 
them, what it would not do for any one elſe ; and this 
sa ſtronger caſe than that. In Roper v. Ratcliffe, it 
was reſolved, that whatever is taken out of the real 
eſtate, ſhall be conſidered as real; and this would be 
taking out ſo much of the real, for the charity; which 
therefore ſhall not go to it. And the legacy was 
decreed to the heir at law, and not to the deviſee, 
becauſe it was well made on the real eſtate, but not well 
diſpoſed of, by reaſon of the act; but for this point, we 
muſt refer to the caſe itſelf, 
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The firſt clauſe of the ſtatute 9 G. II. c. 36. was Ve, 222. 
intended to relate to gifts or conveyances to a charity Oy en. v. 
Lord Chancellor ſaid, This is contrary to the expreſs direction of 
the teſtatrix, who defires firſt that her legacies and debts ſhould 
be paid out of the perſonal. In Dalton, v. James, the debts 
and legacies were charged on both eſtates; but the aſſets can- 
not be fo marſhalled to ſupport a legacy contrary to law: decreed 
that the truſt muſt either take effect according to the whole intent, 
or not at all; and as all money, ariſing from the ſale of a real 
eſtate, was ſtill to be accounted as real; ſo all lands to be bought 
of ith perſonal, were ill to be conſidered as perſonal. -- Ex relatione. 
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by way of donation; and it is plain, that the legiſlature 
did not intend abſolutely to forbid all kind of purchaſes 
of lands for the benefit of a charity; but has put them 
under ſome reſtrictions. The proviſo was inſerted in 
the houſe of lords, upon mention of the caſe of the 
charity of queen Ann's bounty; which could not other- 
wiſe have gone on; as the method of executing it, is, 
that the money ariſing out of that fund is laid out in 
purchaſe of real eſtate, for the augmentation of poor 
vicarages Another conſideration was, that this was 
not intended to prevent the execution of charitics 
already eſtabliſhed ; in ſeveral of which the funds are 
veſted in truſtees with intent to be laid out in lands ; par- 
ficularly Dr. Ratcliff's charity; but to leave them open, 
reſtraining the increaſe of ſuch donations in future; 
that it ſhould not be in the power of any perſon, or f 
a court of equity, to direct ſubſequent gifts of money 
to a charity to be laid out in land ; for if that was their 
meaning, they might as well have rejected the whole 
bill; as the conſequence would be, that a perſon might 
leave 3000l. to his executors, who might bring a bill 
in equity, praying a decree for laying it out in lands: 
yet in this very clauſe, relating to purchaſes, it might be 
conſidered how far they are taken out of the ſtatute. 
The meaning was, that where ſuch purchaſes are made, 
they ſhould not be left precarious in point of time: ſo 
that though the party ſhould happen to die within the 
twelve or ſix months, yet the perſon who paid the 
money, ſhould not loſe his purchaſe, or be put to ritk 
the recovery of it back, as there might not be aſſets, or 
ſtocks might fall. But then the money mult be actually 
paid; in which I doubt, whether the other reſtrictions, 
excluſive of the limitation in point of time in life of the 
party, 


| 
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| 
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party, will take place on this proviſo, and am rather of 
a different opinion; for ſometimes the money is paid 
on articles before a perfect conveyance, and then it 
would be ſufficiently taken out of the act, notwithſtand- 
ing the circumſtance of deed indented and inrolled, is 
not complied with; the intention of the act being com- 
plied with by the actual payment and converſton made 
of one kind of eſtate into another; but in the preſent 
caſe the money was not paid, 


Such was the opinion of Lord Chancellor Hardwicke, 
on a material cafe, where one £/5ri4ge being likely to 
die, made a conveyance of a real eftate for benefit of 
a charity. Ten days afterwards he made a will, giving 
Joool. the exact value of the lands to the ſame charity; 
and 2501, to the ſame ; and gave the eſtate to two perſons 
2s tenants in common, Under a former direction, the 
maſter had reported a ſcheme for carrying the charity 
into execution, and a decretal order was made con- 
firming the report; the deviſees had aquieſced, but their 
heirs at law had taken upon themſelves to diſpoſe other- 
wiſe of the land; and fo the charity were put to their 
information to ſeek further aid from the court : when 
his Lordſhip delivered the above opinion, and went on 
to ſay— There is ſomething in this caſe, which may lay 


a great opening to evade the act; although J. Elbridge 


might not have intended any ſuch fraud: but if ſuch a 


precedent were made, it would be followed by a perſon, 
who, knowing if he died within a year after the con- 


veyance, the act would make it void, gives the exact 
value thereof in money the ſame way, and then the one 
to be laid out in purchaſe of the other. The teſtator's 
intent makes it worſe, and creates a reaſon againſt it: 


G 4 this, 


1 

k 

# 

13 

l * 


— 
oo hes FX” — 
— — 2 
4. RS. EL 
— — 
— — 
—_— — — —— 
—— 
— =_ . 


W 
1 
1 
(# 
. - 

” 
* t 1 


3 — 


"* 
— >. 
_— 


* 
1 
& 
3 . 
4 
x! 
©. 
wn if 
'4 
1 
1 
* 
1 
ſ 


r Fc Ir 1 . — 
3 — — - 
— N > — Fa 
—— — n 2 
1 r — 2 — 2 - 
« 


LL 
& 


* .. po — — * 
P by 
K — — 


+ 
— — — oo 
_ a. Lane _ — 1 . 
ot bg Top a 0 - 
— — — — 888 
= — „„ „ — 
g —— — — 
= —— 2 r 80 R 


* nner 


__— 


—— 


—— 


%8 CHARITABLE USES. 


this, though mentioned as a barbarous act, is quite 
otherwiſe ; far from being a prohibition of charitable 
foundations, it only reſtrains this method; leaving the 
diſpoſition of perſonal property thereto, free. The par- 
ticular views of the legiſlature were two; firſt, to pre- 
vent the locking up land and real property from being 
aliened, which is made the title of the act : the ſecond, to 
prevent perſons in their laſt moments from being impoſed 
on to give away their real eſtates from their families, 
The preſent caſe does not relate to the latter view, 
although that was a very wiſe one; for by that means 
in times of popery, the clergy got almoſt half the real 
property of the kingdom into their hands; and indeed! 
wonder they did not get the reſt, as people thought they 
thereby purchaſed heaven. As to the other view, it is 
of the laſt conſequence to a trading kingdom; to which 
the locking up of lands is a great diſcouragement. This 
indeed has not ſo much relation to the ſtatutes of Mort- 
main, as is thought; which had another view, viz. of 
ſervices of the crown; and therefore the reaſoning, 
producing this act, is more like the political reaſoning 
relating to the ſtatute of /Y/e/tminſ/ter II, of Intails, 
Then it would be inconſiſtent with that view of the 
legiſlature, if this court ſhould decree this order made 
on the maſter's report (which would not have been made 
had it been then fully conſidered) to be carried into 
execution in the purchaſe of land; as it would be 
attended with all the bad conſequences of ſuch a devile. 
Where ſuch charity is created de novo, the better rule 1s, 
to hold it to be laid out in ſome perſonal property, for 
which the funds are convenient, affording commonly a 
better and readier income than land; and it is worth 

obſerving 
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obſerving how early laws were made to prevent the 
miſchief of Mortmain, viz. about the third century, by 
one of the firſt Chriſtian Emperors. 


A deviſe of an annuity and a ſum of money to a per- Deviſe over of 
ſon, and if he die without Heirs, then to a charity :—as I 
this would be void, if ſo given to a common perſon, ſo 
ſhall it be alſo void, when given to a charity: the word 
heirs ſhall not be conſtrued to ſignify heirs of the body, 
where the deviſee over is not inheritable. Here the 
deviſee died. in the life-time of the teſtator, and this 
determination was made on a demurrer to an informa- 


tion againſt the executors to eſtabliſh the charity. 


So likewiſe if money be deviſed to be laid out in lands to Bro, Cha. Rp. 118 
. : 61. 
or in truſt for any perſon, charged with an annual ſum yu uu Row. 


to a charity, the deviſee will take abſolutely 3 the cha- Alſo, Barring- 
ton v. Hereford, 


rity is void: or if the deviſee of lands be reſtrained 1772, bef. Lord 
from alienating, and if he do, then the land 3 
rom alienating, and if he do, then the lands to go to a And Atty. Gen! 
charity; the legacy and deviſe, in either caſe, are void TOTO 

. . . 5 14 
as to the charity, and will ſink in favour of the ſpecihc Lord Apſley. 
deviſee; and not go to the heir at law or reſiduary 


legatee. ; 


A deviſe of money to be laid out in land for an 1 Vezey, 320. 
annuity to a miniſter, to preach an annual ſermon, and 
keep a tombſtone in repair, and to a corporation for 
keeping account thereof, was decmed a charitable uſe, 
and void by the ſtatute. Durour v. Motteux, L740: 


Thus an eſtate was deviſed to a corporation (which Bro. Cha. Rep. 
cannot take by the ſtatute of Aforimain), in truſt, not 85 
for charitable, but for private uſes: the uſes are not 
: defeated 


x Vezey, 10g. 


Fraud, 
Duke, 185. 


Incumbrances. 


2 Burn Eccl. 
Law, 478. 


See rents ante, 
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defeated by this deficiency of the truſtee 3 but the truſt 
is ſufficiently created to faſten itſelf upon any eſtate the 
law may raiſe : this is the ground on which courts c- 
equity have decreed, in caſes where no truſtee is named: 


and therefore the heir at law becomes truſtee to the uſes 
of the will. 


In the caſe on the will of Sir John Fames, a real 
eſtate was to be turned into money by a limiteg time, 
and then for the benefit of two hoſpitals : Lord Chan- 
cellor Hardwicke held this to be within the ſtatute. 


If a perſon who has defrauded a charity of any 
bequeſt or otherwiſe, purchaſes land in another's name, 
and dies; his heir procures him whoſe name was uſed, 
to ſell the land to another, and ſo the heir receives the 
produce thereof ; this money in the hands of the heir, 
ſhall be aſſets in equity to recompence the father's 
fraud : ſo if the party whoſe name was uſed, reconvey 
to the heir; the land ſhall be aſſets in equity, becauſe 
he comes in upon a truſt deſcended. N 


Or of any eſtate, or interęſt therein, or any ways charged 
or incumbered by any perſon whatſoever, or of any charge or 
incumbrance aſfecting the ſume.] It hath been determined, 
that if a man deviſeth his land to truſtees to be turned 
into money, and that meney laid out in a charity, it is not 
good within this ſtatute ; for it is an intereſt ariſing out 
of land. So a deviſe of a mortgage, or of a term f years 
to a charity, is not good; for the words of the ſtatute 
are, that the land: {ball not be conveyed or ſettled for ay 


ſtate 
ejra 
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gate or intereſt whatſoever, or any ways charged or incum- 
bered in truſt, or for the benefit of any charitable uſe - and by 
the third ſection, ſuch gifts of lands, or of any elate or in- 
tereſt therein, or of any incumbrance affecting the jame, are 
declared void, I have heard it queſtioned, that this is 
merely meant to confine a perſon from charging his own 
lands with a charitable legacy; but that a man may 
bequeath a mortgage made to him to ſecure a debt, to a 
charity: but it has been always held, that the deviſe of a 
mortgage paſleth the lands ſo mortgaged, for the equity 
of redemption paſſeth to the mortgagee ; thus all remedy 
is ſhut out from a charity, who could not forecloſe, 
becauſe it cannot take the right of forecloſure; and 
therefore the bequeſt of any real ſecurity to a charity, is 
in its nature void. But ſee the following deciſions, on 
this ſubject. 


I have been favoured with the · two following caſes 
in manuſcript ; but the firit is more fully reported in 2 


Vezey, 44. 


Edw. Williams, the father of the teſtator hereafter 
named, having a mortgage in fee upon the lands of 
Oliver Jones, bequeathed the ſame to Wm. Edwards 
his ſon, and appointed him executor of his will. Wm. 
Edwards being the eldeſt fon of his father Edw. 


Williams, and being entitled to this mortgage, both as 


heir and executor of his father, brought an ejectment 
againſt Oliver Jones for poſſeſſion of the mortgaged | 


premiſes, and recovered ; and by an Habere facias poſ- 
ſefonem, had the poſſeſſion thereof delivered to him. 


Wm. Edwards aſterwards, on the 23d April 1744, 
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made his will, and amongſt other things deviſed as 
follows: „ give, deviſe, leave, and bequeath all the 
money in anywiſe due to me by mortgage, bonds, or 
« any other notes, ſpecialty, or aſſumpſits on the eſtate of 
Oliver Jones, whereof I am now poſſeſſed, by Haber: 
cc facias poſſeſſionem ; and alſo all my perſonal eſtate of 
« what nature ſoever; to Robert Meyricke, and Thomas 
“ Humfreys ; in truſt, that after payment of my debts, 
© legacies, and funeral expences, they, or the ſurvivor 
* or his heirs, ſhall fix on a place in the pariſh of 
« Gwyddelwem, for ſchooling and teaching and cloth- 
© ing ſo many of the poor boys of the ſaid pariſh, as the 
e intereſt of what money I am now poſſeſſed by virtue 
« of my ſecurities upon the eſtate late of Oliver Jones, 
« will be able to maintain; and J direct that all the 
« money before-mentioned due to me from the eſtate of 
« Oliver Jones, to be laid out by them at intereſt, upon 
good and ſufficient ſecurity, and that the interel! 
thereof be ps 8 in maintenance of the fail 
« ſchool for ever,” 


The teſtator afterwards died in poſſeſſion of the 
mortgaged premiſes, without forecloſure, 


a <a. _—_— 
R__—_— — — - - of 4 


This caſe came before the court upon an informa- 
tion brought by the Attorney General, for eſtabliſhing 
this charity, and ordering the truſtees to act in the truſt, 


The queſtion was, Whether as is inſiſted by the next 
of kin to the teſtator, this deviſe to the charity, is à 
good deviſe within the ſtatute of 9 Geo. II? 


Maſter of the Rolls. —Firſt, I ſhall inquire what right | 


or 
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er intereſt paſſed by the will on its natural conſtruction, 
without relation to this a& of parliament : ſecondly, 
whether it comes within the act on account of the 
right which paſſes or otherwiſe. 


1. As to the firſt queſtion ; the teſtator being heir 
and alſo executor of his father, to whom the mortgage 
was made, the legal eſtate deſcended upon him, and 
alſo the equitable. The teſtator then having deviſed 
all the money due to him by the ſaid mortgage, &c. 
upon the eſtate of Oliver Jones, on the part of the 
relator it is ſaid, that mortgages being conſidered in this 
court as perſonal eſtate, and the money is only deviſed, 
that the heir of the teſtator has the legal eſtate of the 
mortgage deſcending upon him, and ſhall be only a 
truſtee for Meyricke and Humfreys, for the uſe of the 
charity, 


But this diſtinction between a deviſe of the land, and 
of the money is without foundation. For if a man 
gives all his mortgages to A, all the intereſt the teſtator 
had in the mortgages paſles, and the executor, if the 
mortgage was for years, and the heir, if in fee, would be 
truſtees for A.— If this is the caſe on a general deviſe, 


it would be ſo when the words made uſe of are money 
on a mortgage, 


This caſe was well compared to a deviſe of the rents 


and profits of land; by which words the land itſelf 


paſſes. So in Laundy and Laundy, Trin. 8 Geo. II. 
in B. R. by a deviſe of ground-rents, the land paſſes.— 
Further, the deviſe is to Meyricke and Humfreys, which 


mult paſs the legal inheritance, or if not the heir is a 


truſtce, 
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truſtee, Therefore I am of opinion, that this deviſe 
would paſs all the right and intereſt, 


2. Whether the Mertmain act has prohibited ſuch 
deviſes? This depends on the reaſon of that law, and 
the conſtruction of its ſeveral clauſes.—T he court ought 
to put ſuch a conſtruction on this act, being a reme- 
dial law, as will moſt effectually repel the miſchief, and 
advance the remedy; and therefore, if by any means 
the miſchief intended to be prevented by the act may 
happen, the act ought to be conſtrued to prevent it. 


I am of opinion, this deviſe comes both within the 
words, and alſo the plain intent of the act. 


The intent was to prevent lands coming by any 
means into hands where they would be unalienable. 
Therefore the firſt prohibition is abſolute as to real 
eſtates, but leaving men at liberty as to perſonal, The 
next circumſcribes perſonal eſtate, and ſays, you ſhal) 
not give money to be laid out in land. It goes further, 
money due on mortgage, affecting land, and the pay- 
ment depending on the pleaſure or ability of the 
mortgagor ; the act has therefore provided the third 
clauſe to take in the very caſe of mortgages ; and if it is 
not intended for mortgages, I do not know what it is 
intended for; and ſays, you ſhall not give that which is 
or may be a charge on lands. Suppoſe a ſum deviſed, 
directed to be laid out on mortgage of lands, this is 
within the very words of the 2d clauſe. Is there any 
difference between this, and a mortgage in fee? | 
ſhould think on the firſt clauſe, that mortgages are pro- 


hibited ; but by the Jatter clauſe I am ſure they are 
| on 


{ 
{ 
l 
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on which I found my opinion; which clauſe ought to 
have a liberal conſtruction to prevent the miſchief. 
For in the caſes upon the 11th and 12th of Wm. III. 


againſt papiſts, it is obſervable, the court has made a 
liberal conſtruction to prevent the miſchief.* 


The information was diſmifſed ; but this being a 
new caſe, without coſts on either fide, 


In a ſubſequent caſe on this ſubject, Lord Chancellor 
Hardwicke thus delivered his opinion on the conſtruc- 
tion of this act. I never was ſo clear in my life, on 
the words and intent of an act.— The queſtion is, 
whether a deviſe, in expreſs words, of a term for years 
to a charity, be good, without the act? 1 never will 
conſtrue this act by a chicane, as the firſt ſtatutes of 
Mortmain were conſtrued : I ſhall conſider it only on 
the preamble and the words of the act. 


In the preamble, all the miſchiefs are taken, though 
it ends only with d;/beriſon of heirs ; but recites, that the 
practices are as common as advantages taken to impoſe 
upon perſons languiſhing. 


On the authority of this deciſion, in a caſe in 1776, where there 
was a bequeſt of a general reſidue of perſonal eſtate to a charity, 
ſuch as the executors ſhould appoint, and great part of the perſonal 
eſtate conſiſting of mortgages z Lord Bathurſt held that the bequeſt 
was void as to thoſe mortgages, and that the next of Kin ſhould 
have them as undiſpoſed of; but that the debts, &c, ſhould be 
paid thereout, as being undiſpoſed of: which laſt part was 
agreeable to a determination of Lord Hardwicke, in Atty, Gen, 
v. Tomkins, | 


The 


21 Nov. 1752. 
Atty. Gen. v. 
Greaves, 


Atty. Gen. v. 
Martin, 
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The like miſchiefs were intended to be prevented by 
this as by the former ſtatutes. For the tenures were in 
view then, being the only ſupport of the kingdom, 
But carry it on farther, when trade and commerce is 
intended, and then the locking up lands further increaſed 
the inconvenience. Therefore it is too narrow a con- 
ſtruction to ſay, the preventing the diſheriſon of hcirs 
was only intended, which appears from the reſtraint of 
money to be laid out in lands, which lock up ſo much 
of the property of the kingdom; and this was the 
known view of the legiſlature. 


As to the words; the firſt clauſe is the prohi- 
biting clauſe, the next is the annihilating clauſe. ] 
agree theſe clauſes run together; but the laſt clauſe 
may explain the firſt, though not alter it. Queſtion is, 
whether tenant for years is in the clauſes, or to be con- 
fined to intereſt derived out of the donor's ſeiſin of the 
inheritance. The authority cited to prove, that if the 
teſtator be poſſeſſed of a term for years, he may deviſe, 
is, that in the ſtatute of wills the word ſeixed, as in the 
caſe of Owen Buckingham, extends only to inheritance: 


(23d Car. II. of frauds.) 


That tenements are only conſtrued to mean real 
intereſt. But the reaſon is, becauſe confined by the 
ſubſequent words deviſeable; but the ſtatute of wills 
or cuſtom, and term for years, are not deviſeable by the 
ſtatute of wills, or cuſtom of Kent; as in theſe words 
in Owen Buckingham's caſe, Poteſine legare cattal. 
velut terra. They argued upon this act, that any 
eſtate or intereſt in the deviſe, ſhall not deviſe his own 


land, nor any eſtate or intereſt whatſoever. For as one 
can 
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can deviſe a term for years, yet ſtatute of frauds forbids, 
unleſs in the terms required by that ſtatute. But compare 
the words, “money to be laid out in land,“ in the firſt 
clauſe, with the words of the annulling clauſe, which 
annuls all gifts or grants of intereſt out of lands or 
tenements, and which were intended to be correſpondent 
with the firſt clauſe. There is the ſame reaſon to ſay, 
that the words © nor any ſum or ſums of money to be 
laid out,” relates to laying out in lands his own per- 
ſonal eſtate in poſſeſſion, and not his perſonal eſtate in 
others hands. | 


Can he give his perſonal eſtate to be laid out in terms 
for years? clearly not, for it would be abſurd. 


The words in the third clauſe, © intereſt out of _—_ 
lands,“ clearly intend this caſe. by 0 
5 IM 

The arguments upon the old ſtatutes of Mortmain 400 
are the ſtrongeſt reaſons againſt conſtruing this act as 2 i} 
they were conſtrued, and which ſhew the wiſdom of 2 
this act. 4k 
bo 


The foundation and view of common recoveries, we 
read in the 2d Inſt. were to avoid the Mortmain act. 
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This act is penned ſo, as to take in the proviſion of if 9 
all the ſtatutes of Mortmain. I 
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The following is a very late deciſion on the princi- 
ples already mentioned. 
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perſonal eſtate out upon mortgage; deviſed 7000), to 
truſtees after the death of his wife, to purchaſe lands in 
Ireland, the rents and profits to be diſtributed among 
his poor relations there, and in default of them, to poor 
perſons in Antrim. His widow proved the will, and 
afterwards by her will reciting his, and that his per- 
ſonal eftate was out upon mortgage in Norfolk, ſhe 
ordered her real eſtate to be fold, and 76001, to be paid 
to the uſes declared in her huſband's will. 


Lord Loughborough, one of the Lord's commiffioners, 

ſaid, The bequeſt to the charity is good, being to a charity 
in Ireland, if it was not made otherwiſe by the circum- 
ſtance of the money being upon mortgage on an eſtate 
here, which could not be liable ro the deviſe to a cha- 
rity; but it is too late to take that objection on the 
will of the wife, ſhe admitting by the deviſe to the 
ſame uſes, that ſhe had perſonal eſtate of the teſtatar ; 
ſhe is therefore paying a debt, not giving money that is 
upon mortgage, but only admitting that ſhe had 700ol, 
perſonal eſtate from him; which as ſhe was executrix 
and reſiduary legatee is admitting a debt to the eſtate. 
Although the court will not marſhal aſſets for a cha- 
rity, yet it will make the legatees go upon the mortgage: 
The charitable legacy was directed to be paid, 


Itis juſt the ſame as tothedeviſe of arent-charge on lands; 
this is to ſecure a ſum lent, or due and owing, for which 
ſuch real ſecurity has been given : Alt is an intereſt ariſing 
out of lands, and an incumbrance affecting lands, and it 
is alſo a real ſecurity, giving ſuch real remedy by diſtreſs 


and re-entry on non- payment, and, in many ſuch 
grants, a power of actual ſale to recover the principle 
| and 
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and arrears, which no one can take who is not inhe- 

ritable ; and therefore a charity is precluded. And if 

the heir at law, or executors, made no objection to the 

deviſe, and transferred their claim to the charity, which 

thereby came into the annual receipt of the payments 

reſerved (or in the former caſe, of the intereſt ariſing 

upon the mortgage) and the other annuitants, were 

defirous of ſelling ; although a general court of the 

governors of the charity ſhould authorize their treaſurer, 

or the truſtee to whom the rent-charge was deviſed, to 

join in ſuch fale (a power which it is very doubtful 

whether they are able to delegate under the idea of a 

converſion or miſemployment, or the altering the ed, en 
terms of the donor's gift), yet they could not make out 43 Elis. 

a legal title to a purchaſer, ſo as to indemnify him againſt 

the future claims either of the heir at law, or of any 1 
future viſitor to reform the charity : and the very words 7P 
of their conveyance would claſh with the ſtrict prohibi- 
tion in the ſtatute, as the premiſes to be conveyed could | 
bear no other deſcription than a charge or incumbrance * 
affecting lands, or an eſtate or intereſt therein. * 


But an annuity is very diſtinct from a rent-charge, nnuity. 

with which it is frequently confounded; a rent-charge 2 Bl. Com. 40. 

being a burden impoſed upon and iſſuing out of lands, . Lit. 144: 4. 

whereas an annuity is a yearly ſum chargeable only 

upon the perſon of the grantor. Therefore if a man, by 

deed or bond, grant to another 201. per annum, without 

expreſſing out of what lands it ſhall iſſue, no land at all Wl! 

ſhall be charged therewith ; and yet a man may have | | t 

areal eſtate in it, though his ſecurity is merely perſonal ; | 

the remedy in caſe of non-payment is to ſue upon the 

bond, which in caſe of judgment either againſt the 
H 2 obligor 
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obligor or his heirs, extends to his lands, and this ren- 
ders it a real ſecurity affecting lands : but a mere 
annuity may be granted or bequeathed to a charity, and 
is not within the ſtatutes of Mortmain, and the executors 
will be bound to provide for it out of the perſonal aſſets 
received: but in caſe there ſhould not be ſufficient 
aſſets, after payment of the debts, to diſcharge the other 
legacies, and inveſt a capital ſufficient to produce the 
annuity, all the legatees, with the charity alſo, muſt pro- 
portionably abate ; for though charities are preferred by 
the civil law, yet they ought to abate, for they are bu: 
legatees. 


Erecling and building are often joined, though the for- 
mer expreſſion is uſed in a legal ſenſe more as ſynoni- 
mous with creating or founding; as where a teſtator 
gave «all the reſt and reſidue of his eſtate of what nature 
ce ſoever to truſtees, in order to and towards erecting 2 
« ſchool for the education of poor boys, in ſuch place, 
« and inſuch a manner as the truſtees ſhould direct and 
« appoint.” At was inſiſted that this was a lapſed legacy 
by the Mortmain act; and that erecting a ſchool mult 
mean buying and building. But Lord Chancellor Hard- 
wicke ſaid, that erecting included the founding, and con- 
ſequently the maintenance of the maſter ; which was a 
different thing from the mere ſchool place itſelf ; but 
the end might be obtained by hiring a houſe, and that 
for ever; and directed accordingly. 


And a fimilar determination grounded on the ſame 
principles was afterwards made in 1751; where Allen 
the teſtator had deviſed the reſidue of his real and perſo- 


nal eſtate in remainder to truſtees, to erect in or near 
York, 
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York, an hoſpital for the ſupport and maintenance of as 


many poor old men as the ſurplus of his eſtate and 


effects would admit of, and to put in as many as they 
ſhould think proper in their diſcretion : and Lord Chan- 
cellor Hardwicke ſaid, The remainder over of the real 
to the charity is void; which is given up; and, conſe- 
quently, whenever the death of deviſee for life without 
children living at the time of her death happens, the 
reverſion in fee will take place in the plaintiff; (Heir at 
law and next of kin.) But as to the reſidue of the per- 
ſonal, I am of opinion, the charity muſt be ſupported ; 
and that it is. not contrary to the true intent, meaning, 


and conſtruction of 9 Geo. II. As to the point of the 


mortgage; if that objection was to hold, it would be 
very fatal. Atty. Gen. v. Meyricke, is very different: 
there was a ſpecifick legacy of the whole perſonal eſtate, 
not given by way of reſidue; and the mortgage parti- 
cularly by name, which the truſtees particularly claimed; 
and it ſeems (for I do not enter into the point now) 
agreeable to that caſe of papiſts, who are not capable of 
taking a mortgage. Here is no part of the perſona] 
eſtate given ſpecifically ; nothing but the reſidue which 


will remain after payment of the debts, funeral expences, 


and legacies ; which may exhauſt the whole of theſe 
mortgages, ſuppoſing any ſuch ; which does not appear : 
o that it cannot now be ſaid, that there will be one 
ſhilling of the money ariſing on the mortgage applica- 
ble to this charity; re/due implying nothing ſpecifick, 
only the balance of an account after debts, &c. which is 
not yet known until adminiſtered by the executors, in 
whom the whole reſidue veſts : or the executors may 
turn the mortgage into money, and the truſtees can 
pray nothing againſt them but the balance of an ac- 
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count. The other way of conſtruing this reſidue would 
be much too large, and make theſe bequeſts ſo uncer- 
tain, that the act of parliament might be as well made, 
that no perſonal eſtate ſhall be given. The queſtion 
then comes on the conſtruction of the bequeſt in gene- 
ral; to which it is objected for the plaintiff, that this 
reſidue is given in fact to be applied in purchaſe of land, 
or part of it at leaſt, contrary to the ſtatute ; that the 
court would not have made another conſtruction before 
the ſtatute, and conſequently ought not now : but I am 
of opinion, this was not then, nor is now, a necellary 
conſtruction. As to the conſtruction of this clauſe, it 
comes very near to the caſe of a ſchool : for a ſchool 
imports there ſhould be ſome place, in which the 
children ſhall be taught; for it cannot mean, it ſhould 
be /ub dio. So does an hoſpital import ſome place, in 
which theſe people ſhould be entertained. There is no 
direction in this will, that any part of this money ſhould 
be laid out in building an hoſpital 3 for erect, as well 
imports foundation as building: and therefore it was 
ſo conſtrued in the caſe of the ſchool : and ſo is cri 
conſtrued in charters of the crown, and private founda- 
tions, It is ſaid if this caſe had come before the court, 
before the making this ſtatute, the court would have 
directed part to be laid out in land and building on it, and 
part in land for endowment and maintenance thereof; 
perhaps it would be ſo; it is therefore inferred, the 
court cannot make a different conſtruction to evade the 
ſtatute : and for that, a caſe was cited ¶ Mogg v. Hodges), 
where the court was not warranted to make an altera- 
tion in marſhalling aſſets to evade this ſtatute. 'I he 
court cannot Jay down a different rule of law or equity 
in reſpect of the rights of the parties, to take a caſe out 


oO! 
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of the proviſion of this ſtatute ; but that is a very 
different thing from the manner of executing a charity. 
The carrying the directions of a will for performance of 
a Charity into execution 1s difterent from the other. 
Now before this ſtatute it would be in the pleaſure of the 
court, to have directed this money to be laid out in land 
or perſonal ſecurities, the funds ; and the court did then 
frequently direct to lay out money, given to a perpetual 
charity, in the funds, and not in lands, where the will did 
not direct to be laid out in land; as this does not. Sir J. 
Jekyl has done it ; for he took it to be in the diſcretion of 
the court: and the court has done it ſince in the caſe of 
money given or collected in a perſon's life to a charity; 
which there is no reſtraint in this ſtatute from laying out 
in land: notwithſtanding that the court fees, this goes 
ſo near to the miſchief intended to be remedied by the 
ſtatute, that the court will not direct it to be laid out in 
land, but in the funds ; and I believe on that ground, 
though by this ſtatute it was lawful to do it, yet, as it was 
contrary to the tenor of it, I varied a direction given by 
Sir Wm. Forteſcue, late Maſter of the Rolls. As therefore 
this will has not given direction for laying out this in 
land, before the ſtatute it would be in the power of the 
court to direct it either way, and ſince the ſtatute to 
direct it one way, the funds, the court ought to do ſo; 
for there is nothing in this ſtatute prohibiting the giving 
perſonal eſtate to charity, provided it is not to be laid 
out in land; and the words of the ſtatute are applied to 
improvident alienations to diſheriſon of heirs, If 
2 large perſonal eſtate is left to truſtees for a charitable 
uſe, which they direct, and there is no occaſion to come 
to a court of equity for direction, there is nothing in this 
| ſtatute reſtraining the truſtees from laying out that in 
of H 4 land; 
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land ; becauſe by the expreſs proviſo, all purchaſes to 
take effect in poſſeſſion are good, notwithſtanding this 
act of parliament ; which is a matter may perhaps want 
a remedy, If indeed theſe truſtees were to come to 
this court for an eſtabliſhment, the court would never 
direct it to be ſo laid out in land; but there is nothing 
illegal diſabling the truſtees from privately doing it, 
becauſe the ſtatute makes good all purchaſes, &c. (to 
take effect immediately in poſſeſſion.) But it is faid two 
purpoſes are to be anſwered ; one, the erecting, the other, 
the maintenance of the perſons ; and that ſuppoling the 
court ſhould take it in the latitude it now does, as to the 
endowment and proviſion for the poor, that may be 
anſwered by putting it out on the funds; yet the hoſ- 
pital cannot be without a building ; that land ſhould be 
bought for that; and the plaintiff ought to have the 
benefit of ſo much as the maſter ſhould think the value, 
I with I could come at that, for this plaintiff; who is as 
much, or more perhaps, an object of charity, than any 
of theſe people, who may come into this hoſpital. It is 
unfortunate ; but yet the court muſt go according to 
ſuch rules as will hold in other cafes. Suppoſe this 
happened before the ſtatute, would it have been of 
neceſſity any part of this money ſhould be laid out in 
land to build an hoſpital ? If the truſtees had come 
before the court and laid a ſcheme, that a certain perſon 
would give a piece of ground to build this upon, it might 
be done; the court would have accepted it; or if they 
had ſaid, there were in York ſeveral charitable founda- 
tions, belonging to the city, and they would let them 
build thereon for this hoſpital ; the court would un- 
doubtedly have accepted it. Nay, they might have ſaid, 
they would take a houſe in York for that purpoſe : 


there 
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there is nothing in this flatute reſtraining the giving 
money to build. It is lawful notwithſtanding to give 
money to build a church. Suppoſe the univerſities had 
ſtood under the ſame diſability, as is laid on other chari- 
ties; money might notwithſtanding be given to erect 
a chapel or hall, or add a building to a college. That is 
to be executed at once; it locks up no more land; 
one may give money to add to the buildings of any 
hoſpital in London. Nothing therefore in this ſtatute 
reſtrains the teſtator from doing what he has done 
with his perſonal eſtate : it is a mere ſurplus of perſo- 
nal eſtate given to (what the court conſtrued) founding 
an hoſpital ; in the foundation of which the truſtees 
cannct under direction of this court lay out in purchaſe 
of land, but may by hiring a houſe in York, or by per- 
miſſion in building on a common piece of ground, 
belonging to the city; which is for the benefit of the 
city. The act meant to leave perſons to diſpoſe of per- 
ſonal eſtate for a perpetual charity: but meant to pre- 
vent the great miſchief of giving land for that (purpoſe), 
or money to be laid out in land; as that would lock up 
land from being uſed in a commercial way; which 
would be a detriment to the public. 


The bill was diſmiſſed, but without coſts. His 
Lordſhip obſerved, that the legal eſtate is made void by 
the act, which operates like the popery acts. 


Vm. Bowles by will, in 1745, bequeathed 500l. out of Atty. Genl. v. 


his perſonal eſtate, to truſtees, to be laid out, part in 
erecting a ſmall ſchool-houſe, and a little houſe adjoin- 
ing for the maſter ; the whole purchaſe and building not 
to exceed 2001. and the remaining Zool. to be laid out 
| In 


Bowles, 1754. 
3 Atk. 806. 
2 Vezey, 547. 
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in the purchaſe of land, or in ſome real Os for the 
maintenance of the maſter. 


Lord Hardwicke held, that the word real, muſt be 
taken in its known legal ſignification; therefore that 
300l. legacy was void within the ſtatute. But as to 
the 2001. if they could get a piece of ground by the gift 
or generoſity of any perſon, not by purchaſe, they might 
be at liberty to apply to the court, to lay out that 2001. 
in erecting a ſchool-houſe thereon, when the truſtces 
could lay a propoſal before the court ; but not to be laid 
out in land to build upon : and the Propoſal to be given in 
a certain time. 


Thus, money might be bequeathed to build, but not 
to purchaſe the ground, which the truſtees were autho- 
rized by implication to hire ; but the principles of theſe 
two deciſions were afterwards examined by Lord Chan- 
cellor Henley, in 1764, in the caſe of Atty. Genl. v. Tinda! 


Already mentioned; which came before him on appeal 


from the rolls: the cafe I believe is not reported in any 


of the books, but I am enabled to lay it before the reader 


by the ſame able friend, whoſe kindneſs I have before and 
am always deſirous of acknowledging, who has favoured 
me with his notes taken in court at the time, 


In 1754, Mary Packer deviſed all her meſſuages, &c. 
whereof ſhe was ſeized in fee, and all her leaſes, &c. 
to Jarritt Smith, and others, in truſt to ſell the ſame, and 
with the produce thereof to purchaſe ground for building 
and furniſhing an alms-houſe, not exceeding the ſum ot 
1400l. and to lay out the remainder in the purchaſe of 


lands ; and out of the rents and profits thereof to pay 20 
poor 
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poor perſons a weekly allowance; and till ſuch purchaſe 
ſhould be made, the money to be placed out at intereſt; 
and the dividends to be applied in accumulating the 
capital. And if her intention as expreſſed could not take 
effect by law, then ſhe gave the purchaſe- money to the 
truſtees, for the ſame charitable purpoſes as near as can 
be; and as the law would admit of: And gave all the 
reſidue of her perſonal eſtate, to the truſtees to be diſ- 
poſed of to the aforeſaid charities. 


By the decree in 1759, at the Rolls, the deviſe of the 
freehold and leaſehold was declared void, and an account 
of the perſonal eſtate directed. The maſter made his 
report, and on 24th June, 1761, an order was made, on 
a hearing for further directions ; when it was declared, 
that if they could obtain a piece of ground by gift, the 
mere perſonal legacy would be good : And the debts to 
be paid out of the leaſehold eſtates, &c, and alſo the 
legacies and colts, 


From hence an appeal was taken, and the queſtion 
aroſe as to the leaſehold and perſonal eſtate : Whether 
the ſpecifick bequelt to the truſtees, being declared void, 
it could paſs by the reſidue ? This it was held would be 
abſurd ; as it cannot paſs directly when given as leaſe- 
hold; and inconſiſtent. See the manner of directing 
this by the decree. | 


Where there is no double fund, there can be no mar- 


ſhalling of aſſets: here it would be making it to be the 
Charity, 


Atty. Genl. v. Bowles, was on the ſame principles; 
| money 
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money given to build a ſchool, and to buy land and 
endow ; the money to purchaſe was void, but the money 


to build good, if they could get a gift of land within 


two years, — This would go fo far. 


His Lordſhip ſaid he could only go according to the 
houſe of lords, having no other precedent to guide him : 
that he was of another opinion, though the perſon 
who made that deciſion (Lord Hardwicke) was as 
| little liable to err, as any one. It is laying out money 
in lands, in the court's ſenſe of it; it is converted into 
realty ; is demandable in a writ of right, and amortizes 
ſo much property. It would leave open a door for every 
oſtentatious weak perſon, who was fond of a name: the 
object is vanity, is a remnant of popery, which ought to 
be extinguiſhed where the beſt religion in the world is 
exerciſed. | 


If the Atty. Genl. v. Bowles, could be ſupported ; this 
is much ſtronger ; becauſe the intent is here, that the 
charity ſhould be entire; ſhe directs (which was not 


in Bowles) the ſcite to be bought with her money: 


therefore it would be deſerting the will to eſtabliſh an 
illegal act; by this narrow judgment this act would be 
like all other Mortmain acts. 


The act is clear, not to give lands for charity; nor 
to realize money for charity : ſurely it will if land 
worth only 50l. become worth 40, ocol. 


As to the reſidue of the perſonal eſtate, his Lordſhip 
held it void; as it appears intended to be laid out in 


land, &c. 


It 
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It did not appear to him on what ground this part of 
the decree was founded : by the will, it appears to be 
intended to be laid out in land. There can be no doubt, 
but that if the will had been made before the ſtatute, on 
a bill it would have been directed to be laid out in land. 


In Soreſby v. Hollins, and Grimmett v. Grimmett, 
the deviſes are disjunctive in lands or money, or to the 
ſatisfaction of the truſtees : But here, it is given abſo- 
lutely to be laid out in lands, and who can alter it? 


Suppoſe the money to be laid out in lands, and till a 


purchaſe can be made, to be at intereſt (and not to 
accumulate for ever, as here); may it not be ſaid, the 
truſtees ſhall decline to lay it out in land, and fo avoid 
the law? This is not good, for the original intent is 
to have land: but it would have been good if an 
election had been originally given of land or money. 


The latter clauſe in the will his Lordſhip held was 
void, colluſive and fraudulent; and not to be conſidered 
in caſes of this kind: it is meant to defeat the act: it 
intimidates the heir and next of kin from putting the 
act in execution. 


His Lordſhip ſaid, he extremely approved the policy 
of the act, and extremely diſapproved antilegitlative 
charities ;—It was againſt reaſon to defeat whole 
families. It was his duty to ſupport the ſpirit of it 
fairly, without chicanery; he had gone further than any 
one, and that had not yet been complained of. In 
Saliſbury v. Edwards, he ſaid, he prevented a contrivance 
to hinder the heir from conteſting the will. 
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Miſnaming and 
Incertainty. 


2 Vezey, 426. 


Swinb. p. 7. 


its CHARTTABLE VU SES. 


The decree was reverſed, except as to coſts and 
accounts, and the perſonal eſtate directed to be diſtributed 
among the next of kin. 


It was ſaid generally, by the Chancellor and the 
counſel, that aſſets might be marſhalled for a groſs legacy 
to a charity, but not for a reſidue : and Lord Hardwicke 
in Atty. Gen. v. Greaves had made that diſtinction ; and 
declared, that caſe ſhould not be a precedent for a reſdue. 


The miſnaming and uncertainty of expreſſion in 2 
bequeſt to a charity, has been always guarded by the 
court, as may appear by the ſtatute 14 Eliz. c. 14. 
and by the following deciſions. But it may be proper 
to obſerve here, that the uſual courſe of application to 
the court to eſtabliſh charities, is by bill of information 
in the name of the Attorney General; and though there 
ſhould be any miſtake in the circumſtance of laying it, 
yet if it appears there 1s a charity, and the right appears 
in the whole cauſe, that information cannot be diſmiſſed, 
but a decree muſt be made to eſtabliſh that charity. 
This doctrine has been frequently laid down, and 
allowed; becauſe it is conſidered as a proceeding by an 
officer of the crown; and as the king is pater patriæ, 
the information therefore mult not be diſmiſſed : fo that 
though the relator has miſtaken his title, but however 
in the cauſe a title comes out for him and his ſucceſſors, he 
muſt have that title eſtabliſhed. To proceed : 


A teſtator bequeathed 1o0l.. “ % the church,” not 
mentioning what church ; it was held, that it ſhould be 
underſtood of his pariſh church; or if he name a church, 
and there be ſeveral of the ſame name, and none of 
them his pariſh church ; the executor, if he prove the 
vill, 
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will, or the ordinary, if he refuſeth, may-beſtow the 
legacy on which church he pleaſes ; but if the teſtator's 
pariſh church be of the ſame name, it ought then to be 
beſtowed there. 
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The Court of Chancery will not ſuffer any agreement Finch, 222, 
between the heir and the charity to alter the donor's 1 2 
deſign; and will decree the charity generally as near 
as can be to the intent of the donor; and therefore, if 
the gift is of money to the pariſh of B generally, it ſhall 
be decreed to the poor ; if he had given it to the poor of 
the pariſh indefinitely, this would, according to the 
civil law, be to the poor of the place or pariſh where he 2 Dom. Civil 
lived, if there was no hoſpital there; but if there was, - 
men to the poor of that hoſpital; and the court of 
chancery concurred in ſo decreeing it. But a legacy 
i» the poor indefinitely, was afterwards ſaid to include all inch, 245. 
the poor of England; and therefore was veſted in the Io _ v. 
crown, who diſpoſed of it to Chriſt's hoſpital and others. ; 
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Again; If the gift is for the poor of any city, and other pinch, 193. 
pariſhes are afterwards admitted within the precincts of 3 
the city, and added thereto; the poor of the pariſhes 
almitted, ſhall have a proportion of the charity. 


On the ſame principle the court decreed in Maſlers 1 P. Wms. 423. 
v. Maſters, that where a legacy of rl. was bequeathed 
to the poor of two hoſpitals in Canterbury, naming 
dem, and by a codicil an annuity of 5]. to all aud every 
the hoſpitals ; it appearing that the teſtatrix lived at Can- 
bury for many years, and died there; and that ſhe 
ad taken notice by her will of two Canterbury hoſpitals; 
Is Charity was held not to be void for its incertainty, 
vill __ 
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but to have been intended for all the hoſpitals in Canter- 
bury ; but not to extend, as was preſſed, to the hoſpital 
about a mile out of Canterbury, though founded by the 
ſame Archbiſhop, and governed by the ſame ſtatutes. And 
this the court decreed, notwithſtanding it was objected, 
that they ought not to go out of the words of the will, 
and confine the general words “ all hoſpitals,” to thoſe 
in Canterbury; and the court did this the rather, becauſe 
theſe charities if they prevailed would be perpetuities of 
51. per annum, and by that means create a deficiency, 
and conſequently in a great part defeat the reſt of thc 


will as to plain legacies, in favour of thoſe that were 
doubtful. | 


It is however to be remarked that this deciſion was 
ſome years previous to the late Mortmain act, and the 
annuities granted were charged on the teſtatrix's lands, 
which could not be at this day; but the principles of 
the deciſion as to the expreſſion of incertainty whether 
all or what hoſpitals were meant, remain {till the ſame. 


xP.Wms, 674 Thus alſo, one Penning, of Saffron Walden, in Eſſex, 
Atty. v. Hudſan. and ſeveral others ſubſcribed to a charity ſchool there, 
of 12 boys and girls, which ſubſcription was only during 
the pleaſure of the benefactors. Penning, delighted wit: 
ſeeing theſe charity children, declared he would leave 
them ſomething at his death: there was alſo a free ſchoo! 
in the fame town; and Penning made his will giving 
« 500. to the charity ſchool,” and ſeveral pecuniary 
legacies to his poor relations, and died. The exccu- 
tors inſiſted on the want of aſſets. Lord Chancellor 
Parker ſaid, that, though the free-ſchool be a charity 


ſchool, yet the charity ſchool for boys and girls went 
more 
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9 


- 


more. commonly * that name; and as tae teſtator was 
fond of the latter, and decl ared he would leave them a 
legacy, therefore that, and not the free- ſchool drag 
intitled thereto; 
into court with intereſt from the end of the year: after 


— - * 


and ordered the legacy to be brougkt 


the teſtator s death: and in caſe of a deficiency of aſſets, 
that all the pecuniary legacies, as well that to the charity 
as others, ſhould abate in proportion; for though the 
Romans Preferred a pious or charitable legacy to others, 
yet.our law does not: they being all but legacies, and 
equally intended by the teſtator to be paid, it would be 
hard, that, one of thew, by being preferred, ſhould 
fruſtrate. all the reſt ; befides the other legacies being to 
Jeveral of the teſtator” 5 oor relations, they are charities 
alſo.*, And becauſe it was objected, that on the f. ailing 
of the charity ſchool, the charity ought to revert to the 
founder, therefore in ſuch caſe his Lordſhip gave liberty 


4 


to the parties to apply again to the court, 
The ſame princi iple is evident in the deciſion on the 
caſe of Caroon-houſe at Lambeth. 


| 
* 1 #4 8 
% 


BAS - * 1 3 8 y ambaſſador here frac 
the States General, being ſeized in ſee of a great houle * 
in Lambeth, called Caroon-houſe; and the lands thereto 
belonging called the Park, and having built an Alms- 
But where a teſtator, among other bequelts to charities, gave 
3). a piece to the poor of three ſeveral pariſhes, the court looked 
upon them as part of the funeral, and as doles at the funeral, and 


therefore held that no abatement o ght to be made out of thems 
Atty: Gen. v. Robins. 2 P. Wms. 25. 


of 
| 7 
1 houſe 


Ante, 


1 Vern. 230. 


2 P. Wms. 2 5. 
1 P. Wms. 423. 


Finch, 333. 
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bouſe in that pariſh, wherein he placed ſeven poor women 
of Lambeth, of ſixty years of age and upwards, whilſt he 
lived, and appointed 41. to be yearly paid to them 
quarterly; and, to eſtabliſh the ſame as a perpetual charity, 
did by his will charge the premiſes with 281. per annum, 
to be diſtributed equally to ſeven poor women; and 
directed that when one or more of them died, their 
places ſhould be ſupplied, at the appointment of the 
owners of Caroon-houſe, by other poor women, which, as 
it was ſuggeſled, he intended ſhould be poor women of 
that pariſh; which was always done by himſelf as long 
as he lived: and it appeared, that the owners of Caroon- 
houſe had for ſome time paid the charity, but of late 
had refuſed, ſo that it became in arrear, neither did they 
fill up the vacant places, pretending that the charity was 
not payable in ſucceſſion, there being no ſuch direCtion in 
the will of the donor, but only to ſeven poor women 
who were in poſſeſſion at his death; or that if it muſt 
be paid, yet it might be to other poor women out of any 
other pariſh at their own appointment. 


And therefore this bill was brought againſt the owners 
of Caroon-houſe, to have the charity eſtabliſhed for ever, 
and the arrears thereof paid by the defendants, and the 
growing payments duly made for the time to come, and 
the poor women to be choſen in ſucceſſion out of Lambeth 
only, and not out of any other pariſh : for otherwiſe the 
charity would rather be a prejudice than a kindneſs to 
Lambeth; becauſe if taken out of other pariſhes, Lambeth 
muſt maintain them, the 41. per annum being not ſuf- 
ficient to maintain a poor woman of ſixty years old. It 
was decreed as prayed, and thus a charity was eſtabliſhed 


iu 
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in the hands of the church wardens in ſucceſſion, though 
not given ſo in direct words.“ 


A man bequeathed a ſum of money to be diſtributed 
every year on certain days to the poor of the pariſh of 
L. in the county of M. and there was no ſuch pariſhin 
M. but there was in the county of D; the court 
eſtabliſhed the will, becauſe it appeared that he was born 
there, and that both he and his parents lived and died 
there, 


A queſtion has been made with ſome air of im- 
portance, whether the title of governors is a proper 
legal deſcription, ſo as to intitle the charity to a legacy 
left © to the governors thereof ? ?? It is certain, this term 
ſeems to conſtitute them into a ſociety, when perhaps 
they are not incorporated by the franchiſes of a charter : 
but there can be no danger in wording a bequeſt in 
this manner, for it ſpeaks the teſtator's intention clearly 
enough ; and though the court might be inclined to 
favour the heir at law with a preference, in caſe he had 
not been ſufficiently noticed by the will, yet we have 
ken how uniformly it has made it a rule of deciſion to 
favour charitable bequeſts on the ſlighteſt deſcription : 
but for the ſake of caution againſt litigation, it may not 
be unſeaſonable, always to adhere to the mode recom- 
mended by the charities themſelves, of bequeathing © to 
the treaſurer for the uſe of the charity.“ 


Though this deviſe would be void if made ſince the late 
at, yet it is here cited to ſhew the uniform practice of the court 
in ſuch caſes, of rectifying general or doubtful expreſſions in wills. 


I 2 It 


Finch, 395. 


Owen v. Bean. 
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Doe ex dem. 
Hinaſon v. 


we CHAREOABLEEUSES 


1. It. is. worthy of notice that pariſhiqnes. are not good 
3 to prove a charity given to their pariſh, 
becauſe they are intereſted, as. being —— in the poor 

41 have been favoured with a x very copious minute of 
a caſe where this queſtion, of the credibility of evidence, 


was fully diſcuſſed, and the following is abſtracted from 


the arguments of Lord Camden, on that occaſion. 


1 * 


The caſe is this: Teſtator deviſes certain lands to 
truſtees to be applied to the uſe of ſuch poor, as by rea- 
ſdn of infancy; impotence, or 61d/ age; are unable to 
Work, and to place out the children of ſuch poor, ap- 
prentices ;*and declares that the rents ſhall be applied 
to no other ũſe or purpoſe. Fhree witneſſes tho 
atteſted the will are ſeized of lands in hs within the 
ſame pariſh at the time of 5 (109K 3981, 276 77402 


1 3 G £1 1-90-1695 i 
\ The objeRion sg that theſe witneſſes - cannot be 
admitted to prove the: willin court while: they remain ſo 
ſeized; becauſe bythe eftabliſhment of the will, they will. 
derive an inte reſt to: need in reſpect of thoſe lands: 
CI ft 2D de slut & i bem ud 11 yimnoticiur 

Their intereſt-is this; FSR as the poor's; rate muſt 
be reduced in proportion to the value of this benefac- 
tion, their eſtates in become rate free pro tanto nerd 


* 


pr -06igiooupbed. 25 
Ane the, PRO at the time of the teſtator's 
death, was future, and did not take effect till 1756, four 
years after; yet it was preſent benefit to the owners 
of thoſe FE any made them immediately more valua- 
ble, in confderation, of this Future eaſement. | BE 
| Firſt, 
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F irlt, it was SHI, that the poor here deferibed, inſt, 
be underſtood 'to be a claſs of poor, juſt above tlie 
neceſſity of relief, and that this charity may be applied 
by the truſtees to the uſe of ſuch perſons, excluſive of 
the pariſh poor. To which I anſwet ; that the poor in 
this will, are thoſe ho labour under the extrẽmeſt 
wretchedneſs of helpleſs poverty: for, when it is con- 
fidered, that the day labourer, who only lives from hand 
to mouth; is deemed by the teſtator to be a perſon above 
the want of this charity, which is confined to the im- 
potent only, thoſe who have enough to Mr on with- 
out labour, muſt a fortiori be excluded, 
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The poor in this will are denoted by the 
= deſcription, as the parochial poor are by 43d 
Eliz i—And if this be fo, this charity cannot, by. the 
terms of it, be diſtributed to a ſet of men, who are 
exchided by the will; it will be a breach of truſt to do 
it; and if fit be ſaid,” that the Court of Chancery can 
direct the money to be applied to a faperior order of 


Pony I deſire a caſe may be A where this court 
has « ever made ſuch”: a decree. R | 


PF p 7 4.4» 
by . 4 


If a legacy has been given to poor houſe-keepers, 
and Poor* not receiving alms, or to poor in general, 
there- might perhaps be fome ground for that diſtinction. - 7 
But I can never believe, that the court could make ſuch 
h decree in this caſe, the buſineſs of this court being to 


2 
Expound wills, and not to make them. 23 


wal 


And whereas, it is faid that theſe legacies,” webt ey 
bene the rate, come to be; 1 in their operation, i kegacies 
0 the rich, and not to the poor: — 
2 1 1 T I anſwer, 
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By anſwer, that it is impoſſible to be otherwiſe ; and 
though this is always ſuppoſed to be contrary to the 
teſtator's intention, no man living can be ſure of that, 
and I do much doubt it ; for why may not a man mean, 
at the ſame time, to give it to the poor, and likewiſe 
eaſe the pariſh? The poor's rate is a moſt heavy 
burden; it falls upon the tenant, and occupier, and is 
paid by thoſe who are not aboye a degree or two richer, 
than the object he is forced to relieve ; ſo that he who fo 
diſpoſes of his eſtate is a double benefactor. 


JJ. COFFIN TO . CT Tm ay we 


But be this as it will, If a gift is made to the paro- 
chial poor, it muſt reduce the rate ex neceſſitate, though 
the teſtator may poſlibly intend otherwiſe. 


My brotherGould contends inthe nextplace,with whom 
my twoother brothers nowconcur; That this benefaction 
ſhould not be conſidered as an eſtate to the pariſh, but as 
a bounty to be added to the parith relief, for the comfart 
of the poor, and not for their ſubſiſtence, 


By the 43d Eliz. the pariſh are only taxable for the 
neceſſary relief of the poor; nothing therefore but 
neceſſity, can call for this relief, If the party can ſub- 
ſift by any means whatſoever, without this aid, he is not 
the object of this law; nor can it ever be material to 
conſider from whence the pauper is ſupplied ; if he has 
wherewithal to ſubſiſt without the pariſh, the pariſh 
muſt be diſcharged, becauſe the relief in ſuch caſe is not 
neceſſary :—And as the neceſſity of the object, is the 
rule by which the relief is to be proportioned ; it muſt 


be more or leſs according to the pauper's condition and | 
circumſtances, 


1 If 
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If a labourer who earns ſeven ſhillings a week, by his 
induſtry, 1s incumbered with a large impotent family, 
the pariſh adds ſo much to his weekly gains, and no more 
than will be juſt enough to keep the family alive ; if 
he falls ſick, the allowance is increaſed ; if his children 
die, or become uſeful, it is diminiſhed : One has alittle 
cloſe worth 40s. a year; his ſtipend will be leſs than his 
neighbour's, who has but 28. a year; and he again will 
be leſs conſidered than another who has nothing. 
This is the true reaſon, why the rate is directed to be 


made weekly, or otherwiſe, becauſe the ſtate of the poor 
is always fluctuating. 


An eſtate or legacy is given to the poor; if in this 
caſe the rate muſt continue the ſame without any regard 
to the benefaction, you call upon the pariſh for a ſuper- 
Auity : for as far as the rate added to the charity, will 
exceed the ſum neceſſary for their ſubſiſtence, the pariſh 
is taxed juſt ſo far beyond the ſum neceſlary for their 
relief; and ſo contrary to the act of parliament; for relief 
and ſubſiſtence are ſynonimous terms. 


This duty upon the pariſh is ſo connected with the 
neceſſity of the pauper, that if a teſtator bequeathing a 
legacy to the poor, ſhould ſay; I mean that the poor 
te ſhall enjoy the ſame pariſh allowance, over and above 
« my legacy,” the clauſe would be felo de ſe and void; 
unleſs it can be maintained that he who has ſomething, 
is as poor as when he hath nothing. For if he is richer, 
he wants leſs relief; and if leſs relief, a lower rate will 
do; ſo that if the legacy takes place, the pariſh muſt of 
neceſſity be eaſed. 


14 I have 
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no CHARITABLE USES: 
I have been arguing upon an allowance of money / 


Suppoſe a teſtator bequeaths a legacy to clothe the poor, 
or a houſe to receive them, or a ſum to prentice out 


children :— Mult the pariſh clothe, lodge, and bind gut 


as they did before? Or muſt they, add the value of the 

clothing, houſe, &c. to the former allowance, and ſo 
give the poor a ſuperfluity above their neceſſary, ſub- 
1itence? I think that cannot be contended : and yet a 
gift of a houſe, or clothing, is as much. a bounty to this 
FRrpple 25. 3 gift pt money. 


18 71795 
* 


ge] 


If I ſuppoſe in arguing, which I Ta a 1 right t to do, 


that the charity is, 9 ſufficient to maintain all the 
poor, Gould, J. does not own, nor does he chooſe to 


den) that the pariſh, in this caſe, muſk be caſed ; but if it 


is only 2 trife, i it is a bounty. According to EG I have 
aid, let it be ever o ſmall, it muſt - Operate pro tanto. 


'T ET 


4 * @ * 
ſſ! + 7 


Nor can i there be any difference between A deviſe to 
— og and a deviſe to overſcers : the truſt is the Came 
in both, and the objects the ſame; and the pariſh officers 
are but truſtees : as the truktees in the application of tne 
charity are pariſh. officers, the hands. through Which 
the charity paſſe eth, are, in both caſes, mere inſtruments. 
As. often as this queſtion. has, come, before, the court, 
in the cales of penalties given by: parlament to the poor 
of the, pariſh, the court has conſtantly held, that the 
rate would be. reduged by,t thoſe ſums, and every pariſhi- 
ongr gaſed gie tant: opet, thoſe ate, gikts, why. not houn- 
ties, in many caſes more inconſiderable than the reſent; 


uponythe whole this idea gf ja bounty is nouvelle at the 
bench, 


Charity * y 
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| Charity was given by will to clothe fix poor perſons 1 P. Wms. 600. 


of Enheld, in Middleſex : 6 2 —4 v. 


Reported very 

. , ſhortly. 

Lord Chancellor Macclesfield would not ſuffer any of f 
the inhabitants of that pariſh to be witneſſes, becauſe 
they were intereſted as being eaſed in the poor's rate 
and though it was urged, that they might be lodgers 
there, or perſons not contributing to the rate, and that 
it was incumbent on thoſe who took the exception to 
make out the contrary; yet the court ſaid, the witneſs 
being deſcribed to be “ of the pariſh of Enfield, yeo- 

« man” muſt be intended an houſe-keeper, and one 

liable to pay pariſh rates, unleſs the contrary be made 
appear. | 


But his Lordſhip went further into the ſubject, than 
is reported in 1 P. V. and argued as follows: 


What can be faid on the laſt uſe of this will, to bind 
out poor children, apprentices? Here the pariſh muſt 
be eaſed, unleſs they will chooſe to pay the maſter 
double the value. To proceed to the remaining 
Cificulties : | 


The intereſt is nothing claimed under the will; it 
is nothing in preſent,” it is contingent in future; it is 
minute, 


\ 


To the firſt; it is not given to the pariſhioners, but 
it is an intereſt derived eto the pariſhioner, in confe- 
quence of the will ; the common caſe of penalties given 
to the poor'; he gains if the will is eſtabliſhed ; he loſes, 
if it is ſet aſide, 
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To the next, it is no eaſement, in preſenti, J admit; 
but in reſpect of future eaſement, it is even now a 
preſent, and a laſting benefit; and in truth, which will 
anſwer the next objection at the ſame time, all future 
intereſts, where certain or contingent, whether now or 
hereafter to be enjoyed, are preſent benefits, have a price, 
and are ſaleable. 


The Court of Chancery therefore have very ſenſibly 
pronounced poſſibilities, to be veſted intereſts, and made 
them tranſmiſſible ; a fee expectant upon a thouſand 
years term, has been ſold for money: let me put the 
Caſe of an executory deviſe of an eſtate of xo0000l. a 
year, and the life before in a deep conſumption; I am 
entitled to put the ſtrongeſt caſe I pleaſe ; could this 
deviſee be a competent witneſs to prove the will? The 
anſwer muſt be, he could not; tell me then, what 
chances are valuable, and what not; till this line is 
drawn, I muſt inſiſt, that all chances are valuable. 


Hence if it ſhould be ſaid, that perhaps the pariſh 
may have no poor; I admit the ſuppoſition to be poſlible, 
and barely ſo ; but if it be only as poſſible that they may 
be burdened with poor, every eſtate that is diſcharged 
from this poſſible burden, is in that reſpect bettered, and 


muſt remain ſo, as long as the ſtatute of 43d Eliz. 


ſtands unrepealed, 


As to the objection, that the intereſt is too minute; 
and that a ſmall intereſt, as in Townſend's caſe, ought not 
to diſqualify witneſſes:—I do conceive that however 


that point may have been litigated formerly, yet that 
now 
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now the law is clearly ſettled, and the witneſs muſt be 
rejected if he has any intereſt, be it ever ſo ſmall, 


The point was diſputed for above 20 years, in the 
caſe of toll, or cuſtom, claimed by the city of London 
upon importation, called by the name of Water Bailage. 


The queſtion was, whether freemen might be 
witneſſes? Nothing can be more minute, than ſuch an, 
intereſt ; and yet after many opinions, pro and con, it 
was finally ſettled that they were not witneſſes. Any 
perfon who has a mind to trace the hiſtory of this 
queſtion, may find it in 2 Keb. 295. 3 Keb. 2 Len. 
. 2 Show, 47, 146. 1 Vent. 351. Vern. 254, 
318. 11 Mod, 225. 1 Vern. 254.—tat 1 Ann. c. 10. 
is material for this purpoſe; for that act lets in the 
evidence of the inhabitants of counties, &c. in all infor- 
mations and indictments for not repairing highways 
and bridges. So agzin,the pariſhioner is admitted for 
ſuits, to recaver money miſpent by pariſh officers, 
Which ſhew, that the rule to reject witneſſes for minute 
intereſt, could not be broken in upon, by leſs authority 
than an act of parliament. 


An inhabitant receiving alms is no witneſs, Viner, 
Cha, anno 1737. 


True it is that the intereſt of the witneſſes in ſome 
caſes is drawn ſo fine, that it is ſcarce perceptible, and 
yet that glimmering, that ſcintilla, ſhall be as powerful 
to exclude the witneſs, as the moſt ſubſtantial profit; 
and I have always underſtood: that caſe to be good law, 

where 
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where the cout fet aſide the witneſs, becauſe h TIN 
himſelf bound in ondur to pay the colts of the ſuft. 


The true ground whercof is this, which'is fit to be 
attended to in every part of this branch öf 'the argu- 
ment, that as no poſitive lat is able to defne that 
quantity of intereſt, which ſhall have no influence upon 
the minds of men, it is better to have the rule inflexible, 
than u it · to be bent be 4 the diſcretion of f the 5 Judge 

Te diſcretion of the zubge! is the law of ls; it is 
ap unknown ; it is different in different men; iti; 
caſual; and depends upon cönſtitution, temper, and 
paſſion; in the beſt,” it is oftentimes caprice; in the 
worſt, it is every vice, folly and die to whrich Kuma 
mature is Hable! Bang 207" {3 [£19] Ot lee 
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As to the point, how far this intereſt is releaſable; ; 
It is neither ſo, within the intojtipn o of the ad, nor in 
its ou nakare. (P28 1 

1 Intereſt releaſablè muſt be chad Gut of the 
r s eſtate; which this is not.. 


2 kt muff be given to the. witneſs by the teſtator ; 
which this 1s not. | 


TFhertfore is not the ſubject which meddles with 
bequeſts made by teſtator of his own eſtate to his own 
Ee n, 1% 35423 * 


- 
41 * 


Lakiy, nt a releaſable thing in its own nature: It is 
an eaſement, an onus extinguiſhed, 


If 
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If it is to, exiſt, it muſt, | be revived ;, the, releaſe will 
do f that.; N nothing b but rig guts ; Can be r releaſed. + 

* bell this, be drawn, and who "hall be the 
releſſee! Deviſee, or heir at law, or "pariſh , officers? 


Does it paſs any thing? No: does it n any thing 
No: die ! 


* | 2 oh 
5 yenor Hatred of yinomrio! 25 


* 


Ik it be Taid, it may be Ndl. ind that i is the ſame 
thing; T anſwer, the act has uſed the word releaſe. And 
yet” 1 don of welt ſee, how : 1 man can renounce the diſ- 
charge of a burden; ; if ne who is intitled to the profit of 
it Win not claim tt, Ur enjoy it. I ſee no other way of 
8 reſtoring fitch a tax to the "pariſh, but by a. a new Slant. 


$443 133 So 12310 134 * is 


The cafe was ſent to the weder to | Inquire whether 
the lands were liable to the chat: 38 n 


Ai is the prackee i in "all cauſes, "where a corporation is 
a part) to disfranchiſe, a free member before he can he 


admitted to give ev klence := But as the governor of a 


charity comes in by virtue of his donation, or as executor 
to ſomè donor deceaſed, and will be deemed as much 
intereſted for the good of his charity, as a free brother 
can de for is own company or city; and as he can never 
be diveſted. therefram, but by his receiving back bis 
donation, Which all the governors together have not 
power to order, for they are accountable to the public, 
and cannot as was ſaid before _ themſelves founders ; 


there | is no method of rendering 2 governor! 's evidence. 


in behalf of his own charity. admifnible, if excepted. to. 


29 my RX 9 . 'F ; hs 
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mean this as a caution to friends in ; attobing wills 
containing 


= 


Intereſt. 
Duke, 141. 


2 Vezey, 547. 
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containing donations to a charity; if ſuch donation 
ſhould afterwards come into litigation, the ſubſcribing 
witneſs being a governor of the ſame charity, is not 
competent evidence to prove the will in favour of the 
charity.“ 


It was formerly held unſafe to bequeath money to be 


put out at intereſt, and the intereſt to be given to the 
poor; for this was not deemed a charitable uſe, becauſe 
it depended on uſury, which is unlawful. But at preſent, 
there being no reſtraint in the late act, to render a 
bequeſt void, that directs a ſum to be laid out in the 
funds for the benefit of a charity, it ſeems that former 
principle is altered; for this, though a ſecurity for 
money, yet is not a real ſecurity, which has been decided 


to come within the meaning and ſpirit of the ſtatute ; 


25 Geo. 2. c. 6. 


* The act of Geo, II. makes void a legacy or deviſe left to a 
ſubſcribing witneſs, and ſo admits his evidence: But a creditor 
whoſe debt the teſtator has charged upon his lands by his will, 
may be a witneſs thereto, A deviſee or legatee if paid, and hath 
releaſed the executors, or hath refuſed to accept his legacy or ten- 
der, may be admitted evidence to prove the will; but after 
ſuch refuſal is for ever barred therefrom :—And if he hath received 
his legacy, he may retain it, notwithſtanding the will ſhould after- 
wards be adjudged void for want of due execution : and no perſon 
whoſe legacy ſhall become void in any of theſe caſes, or ſhall be 
examined as an evidence to prove the will, ſhall ever after take 
the ſame, or the profits thereof, from any perſon by any compen- 
ſation, colour or pretence whatſoever. Exception in favour of an 
heir at law or deviſee of lands under a prior will, and whereof he 
hath been in quiet poſſeſſion two years; or under a conteſted will 
before 1751, the poſſeſſion of an heir at law until a future or ex- 
ecutory deviſe excepted. 

| od 
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and the following caſe may ſerve as a full explanation of 
this rule, 


In the town of Stafford various ſums had been given 
to the corporation to be lent out to the poorer ſort of the 
inhabitants at 51. or 101, at a time; ſome at full intereſt, 
ſome at half intereſt, and ſome without intereſt, The 
whole ſum lent out was 5gol. The corporation fearing 
they might loſe it by purſuing this method, thought pro- 
per, in 1714, to call in as much as they could, and then 
there was a deficiency of 1401 : the reſt continued in 
their hands for ſome years. To make up the whole 
ſum of 59ol. they were adviſed to put out what they had 
gathered in, to good ſecurity till the intereſt ſhould have 
accumulated it to that amount (which was made up in 
1725), and then in order that the poor inhabitants ſhould 
reap the benefit, they were adviſed to lend the whole on 
good ſecurity, and divide the intereſt among the poor in- 
habitants, as they ſhould think'proper : they followed this 
method, and diſtributed 211. part of the intereſt among 
42 of the poor inhabitants, at 10s. per head: Under a 
commiſſion for charitable uſes, they were compelled to 
lend out the whole again in ſmall parts agreeable to'the 
bequeſt, and the corporation to pay the coſts of the 
commiſſion 3 they took exceptions to this decree, which 
were never argued, they agreeing to pay the proſecutor 
out of the 59ol. in their hands, gol. for his coſts, and fo 
he conſented that the decree ſhould be reverſed. 


The preſent information was filed, praying for intereſt 
as long as the money remained in the hands of the cor- 


poration, and to have other truſtees appointed, 
| The 


Atty. Gen, vi 
Corporation of 
Stafford. 
Barn, Ca, Cha. 
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The following was the ſubſtance of Lord Chancellor 

Hardwicke's decree. That ſome part of the money was 

to be lent without intereſt, other parts with half intereſt, 
and other parts at full intereſt. The firſt of theſe is 3 
+3 good charity, in that it is a means of encouragement to 
ſet the poor on work; the ſecond: of theſe: is good in 
proportion; but how it is a charity to lend | money 
to the poor at full intereſt, he could not find, —At firſt 
the corporation complied with the truſts. —And con- 
ſidering the money was to be lent to the poor in ſuch 
ſmall ſums, it is no wonder there. was a loſs; and if the 
whole had been loſt in that way, the corporation would 
not have been anſwerable.—As to the method they took 
to make up the deficiency, he did not know that a bet- 
ter method could be taken. But from the time tacy 
made up the whole, they kept the money in their own 
hands, and therefore it is prayed that they may account 
for it with intereſt ; with this intereſt they ought to be 
chargeable: And there is no ground to ſtop the intereſt 
at the time of putting in their anſwer, though they there- 
by declare, that they are willing to account for it, as the 
court ſhall direct. That intereſt now muſt be added to 
the principal, to increaſe the ſum that is to be lent out 
to the poor inhabitants. The corporation claim en 
: allowance of the 211. diſtributed at 10s. per head; this 
advice was far from being proper. The intention of 
theſe charities, was to aſſiſt the induſtrious poor, by 
lending them money to go on with their callings. But 
the giving them ſuch ſmall ſums as 10s. a piece, was an 
Encouragement to make them idle: however, as this 
money has been diſpoſed of among the poor, and as it 
was only a miſtake of judgment in the corporation, they 


muſt have an allowance for it. But for the future this 
method 
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method of putting out this money to ſtrangers, upon 
good ſecurity, and diſtributing the intereſt among the 
poor, muſt not be continued. The gol. paid to the pro- 
ſecutor for his coſts, upon his conſenting that the decree 
ſhould be reverſed, muſt not be allowed. 


This was a commiſſion that there was a foundation 
for; it was to compel the corporation to lend out this 
money in ſmall ſums to the poor, according to the direc- 
tions of the charities. The commiſſioners decreed that 
the money ſhould be lent out in that manner. They 
ordered indeed that the corporation ſhould pay the coſts 
of this commiſſion ; and that perhaps was more than 
they could juſtify, Exceptions were taken to this 
' decree, but inſtead of arguing them, the corporation 
and proſecutor came to an agreement that the proſecutor 
ſhould have this gol. for his coſts, and that the decree 
ſhould be reverſed : this was certainly wrong, both in 
the corporation and the proſecutor. There is no 
inſtance of coſts in theſe caſes being directed to be paid 
out of the charity money, unleſs where the bill is brought 
to eſtabliſh a charity. He did not think the circum- 
ſtances ſtrong enough to take the money out of the 
hands of the corporation, and place it in other truſtees ; 
nor was he inclined to take the money into the court. 
But the circumſtances are ſtrong enough, to direct that 
the corporation ſhall pay the coſts of this ſuit. The 
information was made neceſſary by what they did, The 
diſpoſal of the gol. was a groſs miſbehaviour; nor have 
they lent any part of the 590l. to the purpoſes for which 
the charity was given ever ſince the year 1725. And 
decreed accordingly, 


5 If 


e Atk. 328. 
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If it is quite uncertainfrom the words of a will, whether 
the teſtator intended that the capital or the intereſt or 
produce of it, ſhould paſs ; the court will not confine it 


to the intereſt, or produce. 


Executors. 
Duke, 67. 


t Atk. 356. 


Bro. Cha. Rep. 
I 2+ | 


If the executors of a charitable bequeſt, jointly concern 
themſelves in the eſtate, and one of them miſemploys 
the bequeſt, and dies; the ſurvivor is liable for the 
whole; but if he did not act, it is otherwiſe : If they 
detain money in their hands bequeathed to charitable 
uſes, they are liable to damages, which will be, the 
intereſt due for the time; this is now fixed by the 
court at 41. per cent. 


And it has been held that ſuch intereſt commences, 
in all charity legacies, from the teſtator's death: though 
this muſt be underſtood where the teſtator himſelf made 
no limitation of time for payment of the legacy: and 
whether the legacy be. in ſuit or no, ſtill the ſame intereſt 
ACCTues, 


A teſtator directed that the executors or adminiſtrators 
of his wife ſhould pay 1o0l. to be let out to young 
tradeſmen, an inſtitution eſtabliſhed in Queen Elizabeth's 
time; but it was held void, for a man cannot charge 
the executors of his wife. 


A legacy of 200l. was bequeathed to the governors 
of Queen Anne's bounty; and the reſidue of the teſta- 
tor's eſtate to be divided into thirds, and gave one third 


to Queen Anne's bounty, or to the ſociety for propagat- 


ing the goſpel; another third to his neceſſitous relations; 
and 
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and the remaining third © to ſome public charity.” The 
legacy to Queen Anne's bounty, was held to be void, as by 
the rules of that inſtitution, it muſt be laid out in land; 
the one third of the reſidue given to the ſame charity, 
or to the ſociety for propagating the goſpel, was on the 
ſame account ordered to be paid to the latter; and the 
other third to « ſome public charity,” was declared good; 
but that the executors ought to diſpoſe of it under the 
eye of the court; and therefore they were referred to 
the maſter to propoſe a charity: there was no queſtion 
as to the third, given to neceſſitous relations. b 


The court ſeems always to have given to the repre- 
ſentatives, the power of diſpoſing or ſuggeſting a charity 
where there has been any want of ſpecification in the 
will; ſo likewiſe where the will has not been prov 


Thus Mr. Holt bequeathed one half of the reſidue 
of his perſonal eſtate, which was very conſiderable, to 
the Foundling Hoſpital, and the other to the © Lying-rr 
« Hoſpital, and if there ſhould be any more than one of the 
« latter, then to ſuch of them as the executors ſhould appoint.”? 
He afterwards ſtruck out the name of the executor, and 
never inſerted another, and died in 1775: the next of 
kin took out adminiſtration with this teſtamentary paper 
annexed. The Lord Chancellor, Thurlaw, ' ſaid : It 
ſeems if this had been a private legacy, and a ſelection 
of objects out of which the legatee was to be choſen, it 
is allowed, that it would be of the eſſence of the legacy, 
and it could not take place, unleſs there was an expreſ- 
ſion of general favour, to let in all the objects. My 
notion is, that in the caſe of charities, this court derives 


a great latitude of authority from the extenſive nature of 
K 2 moſt 


Bro, Cha. Rep, 
12. 
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moſt charities; becauſe they cannot go upon the ſame 


ſtrict rules which prevail in private caſes. But that is 


well reſolved into the purpoſe and the mode. When the 
teſtator is willing it ſhall go in the largeſt extent, the 
court will follow his intent in marking out objects. I 
wiſh to follow this method in conſtruing the intent of 
teſtators. 

I have ſtated a diſtinction between charities and pri- 
vate caſes, ſo as to lay down a latitude more wide than 
is to be wiſhed to be left to courts of juſtice. In the 
Downing College caſe, the difficulty was, that when the 
anterior eſtates were ſpent, there was nobody to take the 
equitable dominion; and the queſtion was, whether the 
analogy held, between it and a legal eſtate with nobody 
to take, which deſcends to the heir at law, till an 
object ariſes. Even in private caſes, the diſtinction 


between the object and the mode has been attended to. 


Iwill look into the caſes, whether ſelecting one out of 
the objects is regulating the mode only. 


. In July following, his lordſhip gave judgment. 


The queſtion is here, whether the legacy is void, the 
executor's name being ſtruck out, and there being no 


perſon on whom it could devolve; or whether the court 


I P. Wms. 674% 
425. 
Finch, 194, 
222, 445 


will ſuſtain it? 

_ 

- Ie bins been argued, that the court has great extent of 
juriſdiction in making legacies certain, which were 
before uncertain; and ſecondly, in applying them where 


it is not known to what uſe they were intended. 
There has been at all times, an exerciſe of this autho- 


rity, 


Ps Way © — wh _Þ oo ww wa „„ 


A — — 
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rity, where a legacy has been doubtfully given: as in 
Attorney General and Syderfen ; which was a legacy to 
ſuch charitable uſes as he had appointed, but the appoint- 
ment was not found; the court decreed, the charity to 
be directed by the crown, as there had been an appoint- 
ment. In J/heeler and Sheer in Lord King's time, — wh 
there was no appointment; but the teſtator had pro- 

craſtinated the legacy; that evidence ſatisfied Lord 

King that the teſtator had not ſo fixed his mind as to 

ſeparate the legacy from the perſonal furid, and he would 

not carry the charity into execution. The cafes have 

proceeded upon notions adopted from the Roman and 

Civil law, which are very favourable to charities, that 

legacies given to public uſes not aſcertained, ſhall be 

applied to ſome proper object. From Swinburn down 

to Lord Hardwicke's time, that would be the effect 

where the object is diſappointed: but the preſent caſe 

is different; here the teſtator giving a legacy to the 

next of kin, and to the executor, names a particular 

charity, a reſiduary legatee; the queſtion is only how 

the truſt ſhall be carried into execution. I remember to 

have read a caſe ſomewhere, where a legacy is given to 2 Eq. Ca. Abr. 
B. for the benefit of non-conforming miniſters, with = 
the advice of C. and D: at the teſtator's death B. C. 

and D. were all dead ; yet the court ſuſtained the legacy. 

His Lordſhip therefore referred it to the maſter to con- 

ſider to which of the lying-in hoſpitals the legacy 
ſhould be paid. And he afterwards ordered it to be 

paid to one which the maſter reported to be moſt pro- 

per. The ſum was large. 


Where truſtees have power to diſtribute generally : Vezey , 3g. 


| . 119. N , p Coue v 
according to their diſcretion, without any object pointed ye 4 


K3 | out, 


Intended cha- 
rities not in 


being. 


924 * 
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out, or xule laid down; the court interpoſes not, un- 
leis in caſe of a charity, which is different, the court 
exerciſing a diſeretion, as having the general govern. 
ment and regulation of charity. 


f A very late caſe has been mentioned to me, where 


the teſtator gave a ſum of money 5 for the benefit of the 
cc poor clergy. On a petition to the Chancellor, his 
Lordſhip eſtabliſhed the legacy, and directed it to be 
paid to the corporation of the ſons of the clergy. 


The court has favoured, by ſeveral deciſions, deviſcs 


made for intended charities, though they were not in 
M at the time of making the will. 


I am greatly obliged to the friend already mentioned 


for his communication of notes on the following very 


important caſe of Downing College. 


1 D Sir George Downing, of Gamlingay Park, Cambridge- 


5, 2 W's FF 2 /. ſhire, Bart. by will dated 20th of December, 1717, 
i ae +» deviſed to truſtees divers lands freehold, copyhold, and 


1 


„ leaſehold, for ſeveral life eſtates, with remainder finally 


3. 


_ collegiate body and their ſucceſſors for ever. 


in default of certain iſſue, to the ſame truſtees and their 
heirs, in truſt out of the rents of ſaid lands to purchaſe 


the inheritance in fee- ſimple of ſome piece of ground in 


Cambridge, proper for erecting a college within that 
univerſity, to be called Downing College ; and that a 
charter ſhould be applied for to incorporate the ſame, 
and when founded, that the truſtees ſhould ſtand ſeized 
of the lands to be ſo purchaſed for the uſe of the 


4 Teſtator 
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altering this will, but bya codicil charged his eſtates with 
two annuities ;—All the deviſees for life dying without 
iſſue, the eſtates deviſed-became applicable to the purchaſe 
of land to found the college. The truſtees all died in 
the teſtator's lifetime.—The teſtatorꝰs couſin, Sir Jacob 
Garrard Downing, was his heir at Jaw and executor, 
who dying and leaving Margaret his widow and exegu- 
trix, ſhe claimed the leaſehold eſtates, and the freehold 
and copyhold were claimed by the ſurviving heirs. at law 
of Sir George Downing. The copyhold lands had never 
been ſurrendered to the uſe of the teſtator's will. 


1 
o 


On an information at the inftance of the Chancellor, 


Maſters, and Scholars of the Univerſity of Cambridge, 
to eſtabliſh the will and confirm this charity, it was ſet 
forth in Lady Margaret Downing's anſwer, that Sir 
George Downing purchaſed ſeveral freehold eſtates after 
the making his will; that the whole lands were charged 
by the codicil with two annuities, and that the perſonal 
was not applicable thereto :— That Sir J. G. Down- 
ing found the eſtates in ruinous condition at the death of 
Sir George, and had laid out 30,0001. in improvements z 
that part of the lands deviſed were held under leaſe from 
King's college, and from the dean and chapter of Ely, 
ſome of which Sir George had renewed, and ſome had 
expired in his lifetime, ſince making his will; and other 
of faid lands had come to him only by mortgage. 


The ſeveral points that were the principal ſubjects of 
argument were as follow: 


1. Whether the truſts were not lapſed by the death of 


K 4 all 


Teſtator died in June 1749, without revoking or 
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all the truſtees in the lifetime of the teſtator Sir George 
Downing ? Andeited Atty. Gen. v. Hickman, 5 Geo, 
II. Select Ca. Equity. Duke on Charitable Uſes, 81. 
Finch, 245. 1 Vern. 224. Atty. Gen. v. Syderfen, 
and ſtatute 434 Eliz. under which courts of equity will 
carry4 truſts" into Execution. 


2. Whether the deviſe for the erection of the college 
was a chatitable uſe; and protected by 43 Eliz. or void 
under the ſtatute of Mortrain ? 


# V wo ' 7 


3. Whether the A was within the 9 Geo. II. 
c. 36. the will being of a prior date to that act; _ 
eb having died ſince ? And— 

U * 

4. (Which was the great queſtion in the cauſe) 
Whether a deviſe to a corporation not in eſe, and 
the exiſtence of which would depend on the will of the 
crown (ſuppoſing it- a charitable ); could _ ——_— 
by a court of W 514 : 

Beſides + the foregoing, there were ee ſubordinate 
queſtions ; 3 ag—" 7 

1. Whether the copyholds not ſurrendered to the uſe 
of the will paſſed by way of ä or not ? 


2. Whether the leaſehald renewed after the date of 
the will paſſed ? 


3. Whether the real eſtate was charged with certain 


annuities, in exoneration of the perſonal, or wy as an 
auxiliary fund ? 
4: Whether 


| 
0 
! 


4. Whether the univerſity had any intereſt at ſtake, 
ſo as to ſuſtain the queſtion? (This point does not 
ſeem to have been ſeriouſly conteſted.) 


F TTX 
* 


5. Whecher certain erections (as, barns raiſed on rol- 
lers) among łhe improvements on the eſtates by Sir J. G. 
Downing, were to be conſidered as fixed to the freehold 
or part of the perſonal eſtate of Sir J. G. Downing? 


6. Whether the limitations in Sir George's will 
were of truſt eſtates or of uſes executed Of this the 
court ſeemed clearly ſatisfied z holding them to be truſts, 
ſuch as related to the intended new<ollege. 


7. Whether the codicill was à republication of the 
will, ſo as to paſs certain after purchaſed lands? 


s 
8. Whether' certain lands mortgaged to Sir George; 
and of which he had been Jong in poſſeſſion, though the 
equity of redemption was not releaſed or forecloſed, 
paſſed by the will ? 


As to the four principal points that aroſe : On the 
firſt, ſome caſes are cited above, which induced, the 
court to be of opinion that the truſts were not lapſed 
by the death of the truſtees in the lifetime of the teſta- 
tor. And Lord Camden, Chancellor, ſaid, The death of 
the truſtecs i is immaterial ; there are perſons now living, 


that may apply to have the truſts carried into execu- 


tion; and he mentioned the caſe of Burgeſs v. Il heat, 
where a deviſe is executory, the heir is compellable to 
carry the truſts into execution, where thoſe truſts are 
- merito- 
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Finch, 245. 


1 Vern. 224. 


1 Ack. 412. 


1 Ack. 356, 
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meritorious.: the court always conſiders the truſts as 
exiſting, though the truſtee is dead, | 


1 


On the 2d principal point, the following cafes were 
cited: In Porter's caſe, 1 Co. 24. it was determined, 
that a gift for the augmentation of the univerſity was a 
charitable uſe, and therefore not within the ſtatutes of 
Morimain. Duke 74, 77, 81, 83, 84. 


On the third principal point, the caſe of Carve! v. 
Caruel was cited, in which a deviſe not atteſted, was 
held good, being dated before the ſtatute of frauds : 
the teſtator dying after that ſtatute. 


On the fourth and chief  point—It was argued for 
the univerſity, That if the objection was founded, that 
there was no object i N eſſe, it would hold in all caſes 
where a truſt isfor a ' general purpoſe. That if a deviſe 
is for the encouragement of learning, the court will 
modify it, fo as to render it capable of taking effect. 
That chis is a charity both uſeful and ornamental. 
Porter's caſe cited above is a ſtrong authority in point. 
In the caſe of Sutton's Hoſpital, the object was not in «: 
at the time of the conveyance. The Savey was 
eſtabliſhed under the will of Henry VII. though the gift 
was only for an intended hoſpital. —Under the 43 Eliz. 
the court may carry theſe truſts into execution as far as 
it can, —See Duke 81. Deviſe to the poor, though no 
diſtin& object, held good, A deviſe is never conſtrued 
void, unleſs it is ſo dark that the court cannot find out 
the teſtator's meaning. The court has a free and exten- 
ſive juriſdiction in the caſe of a charity, and is not con- 
fined to the formal methods requiſite in other proceed- 

ings 
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ings. Martindale v. Martin, is a ſtrong caſe in point. os. El. 288, 
Aſbburnham v. Bradſhaw, defeCtive deviſes are good to s8;, 3. #90 
charitable uſes. All truſts of this ſort are executory ; Frets, 

the endowment muſt neceſſarily precede the licenſe. The 9 
N. 
caſe of Rugby ſchool, or Baliol College. "wy 


The foundations of St. John's and Sydney Colleges 2 Eg. Ca. Abr. 
were to take effect after the teſtator's death. —Corpora- 8 
tian of London, v. Chriſt's Hoſpital ; Atty. Gen. v. Doyley, Finch, 221. 

. a 4 ] Black. Rep, 
1735. Deviſe void at law, good in equity under the go. 
43d Eliz.—In Tancred's caſe, the uſes were allowed pg. 
to be void in law.; but being a charity they were held 
good in equity, and there the objects not ſo meritorious 


as here. 


Lord Cowper directed Dr. Rateliffe's truſtees to apply 
for a licenſe ; the inſtitution of travelling fellows, not 
ſo meritorious, as founding a houſe of learning. 


Mr. Yorke admitted that this caſe was new in ſpecie, 
but not in genere—That the deviſe is not void for 
want of a proper object, for the object is pointed out, 
This is not like Edge's caſe, 1 Salk. 229; this is not a 
contingent remainder, It is a preſent deviſe upon an 
executory truſt, and being ſo, it is not material whether 
the licenſe precedes or follows the deviſe. The licenſes 
for the foundation of St. John's and Sydney Colleges 
were ſubſequent to their foundations. Fitz. N. B, 
224. Duke, 163.—-1 Fern. 345, is exactly in point, 
Atty. Gen. v. Bromley. The conſent of the crown is 
obtainable ex debito juſtitiæ. 


* 
— — 
— 


For Lady Downing, it was argued on all the fore- 
going points, that there being no ce/tuy que truſt, in eſſc, 
the 
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meritorious: the court always conſiders the truſts as 
exiſting, though the truſtee is dead, 


— 


On the 2d principal point, the following cafes were 
cited: In Porter's caſe, 1 Co. 24. it was determined, 
that a gift for the augmentation of the univerſity was a 
charitable uſe, and therefore not within the ſtatutes of 
Mortmam,-—Duke 74, 77, 81, 83, 84 


On the third principal point, the caſe of Carve! v. 
Caruel was cited, in which a deviſe not atteſted, was 
held. good, being dated before the ſtatute of frauds : 
the teſtator dying after that ſtatute, 


On the fourth and chief point—lIt was argued for 
the univerſity, That if the objection was founded, that 
there was no object i 5 eſſe, it would hold in all caſes 
where a truſt is for a general purpoſe. That if a deviſe 
is for the encouragement of learning, the court will 
modify it, fo as to render it capable of taking effect. 
That chis is a charity both uſeful and ornamental. 
Porter's caſe cited above is a ſtrong authority in point. 
In the caſe of Sutton's Hoſpital, the object was not in eſſe 
at "the time of the conveyance. The Savoy was 
eſtabliſhed under the will of Henry VII. though the gift 
was only for an intended hoſpital. Under the 43 Eliz. 
the court may, carry theſe truſts into execution as far as 
it can. See Duke 81, Deviſe to the poor, though no 
diſtin& object, held good, A deviſe is never conſtrued 
void, unleſs it is ſo dark that the court cannot find out 
the teſtator's meaning. The court has a free and exten- 
ſive juriſdiction i in the caſe of a charity, and is not con- 
fined to the formal methods requiſite in other proceed- 

ings. 
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ings. Martindale v. Martin, is a ſtrong caſe in point. 


Aſhburnham v. Bradſhaw, defective deviſes are good to 8 


charitable uſes. All truſts of this ſort are executory ; 
the endowment muſt neceſſarily precede the licenſe. The 
caſe of Rugby ſchoo!, or Baliol College. | 


The foundations of St. John's and Sydney Colleges 
were to take effect after the teſtator's death. —Corpora- 
tion of London, v. Chrifls Hoſpital ; Atty. Gen. v. Doyley, 
1735. Deviſe void at law, good in equity under the 
43d Eliz.—In Tancred's caſe, the uſes were allowed 
to be void in law.; but being a charity they were held 
good in equity, and there the objects not ſo meritorious 
as here. | 


Lord Cowper directed Dr. Rateliffe's truſtees to apply 
for a licenſe; the inſtitution of travelling fellows, not 
ſo meritorious, as founding a houſe of learning. 


Mr. Yorke admitted that this caſe was new in ſpecie, 
but not in genere — That the deviſe is not void for 
want of a proper object, for the object is pointed out. 
This is not like Edge's caſe, 1 Salk. 229 ; this is not a 
contingent remainder, It is a preſent deviſe upon an 
executory truſt, and being ſo, it is not material whether 
the licenſe precedes or follows the deviſe. The licenſes 
for the foundation of St. John's and Sydney Colleges 
were ſubſequent to their foundations. Fitz. NM. B. 
224. Duke, 163.—1 Vern. 345, is exactly in point, 
Aity. Gen. v. Bromley. The conſent of the crown is 
obtainable ex debito juſtitiæ. 


For Lady Downing, it was argued on all the fore- 
going points, that there being no ce/tuy que truſt, in efſe, 
the 


Cro. El. 288, 


Duke, 74, 77, 


3, 84. 
Hob. 136. 


Floyd's caſe, 
Colliſon's caſe, 
2 Vern, 266g 


2 Eq. Ca. Abr. 
Viner Abr, 
Tit. Mortmain. 
Finch, 221. 


1 Black, Rep. 
90. 


Poſt. 
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the deviſe was neceſſarily void, even though to a cha- 
ritable uſe.—2 P. Wms. 369. 


That this deviſe is contrary to all the ſtatutes of 
Mortmain, and great ſtreſs was laid upon the incon- 
veniencies ariſing to the public from ſuch alienations. 


That the uſe is to ariſe at too remote a period.—T hat 
it is uncertain and depends upon the will of the crown, 
or of the miniſter.— That the caſe of the Atty. Gen. v. 


Bromley, and that on Tancred's will, are not applicable, 


being charities within the 43d Eliz. That in this caſe, 
the truſts are againſt law and a forfeiture under 15 
Rich. II. Not ſo in Porter's caſe, the licenſe to hold 
in Mortmain ought to have preceded the will: F. N. B. 
123. That the truſt is not to ariſe until a corporation 
is erected. — That whoever takes an eſtate in futuro, 
muſt take it in remainder, or as an executory deviſe; 
here it can operate as neither, the corporation is only in 
poſſe. That there was no corporation at the death of 
Sir Jacob Garrard Downing, therefore the deviſe was 
void, —That it would certainly have been fo, if to 2 
private perſon. See Bro. Abr. Tit. Mortmain. 1 Roll. 
Abr. 609, ch. 50. Perkin Pl. 505, p. 221. Co Lit. 
264. 4 Leon. Corpus Chriſti, 


That the 43 Eliz. is a remedial law, but under that 
ſtatute the court cannot effectuate what the judges 
could not do by law: the law ſays, no land ſhall be 
given in Mortmain ; ſhall this court wait to ſee whether 
the crown will grant a licenſe contrary to all the Mort- 
main acts, and particularly the laſt? That the caſe of 
the Atty, Gen. v. Hickman, was a caſe about perſonal 
| cſtate 
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eſtate merely. That the teſtator lived twelve years after 
the death of his truſtees, and when he died the 9 Geo. 
II. had prohibited his giving his eſtates in Mortmain. 
That the caſe in Moore 62, being a deviſe to a truſtee to 
ſell, the ſale was avoided by the death of the truſtee in 
the lifetime of the teſtator. Why is the univerſity to 
apply to the crown ? the deceaſed truſtees were the 
perſons to apply. It is even doubtful whether the crown 
could incorporate a new ſociety with the old body.— 
That Porter's caſe differs from this, for the only thing 
there determined was, that the deviſe was not to a ſuper- 
ſtitious uſe. That the caſes of St. John's and Sydney 
Colleges, are not applicable, becauſe Hen. VIII. co- 
operated with the donors. That this court can only 
do under the 43d Eliz. what the commiſhoners could 
do, but they can't make a corporation capable of taking 
contrary to the ſtatute of wills. That colleges are not 


within the 43d Eliz. and all the caſes cited are of poor 
ſcholars. 


In reply, the counſel for the univerſity reſted on the 
caſes they had cited, and principally on Porter's caſe, Atty. 
Gen. v. Bowles, —Burn. Ecc. L. Tit. Mortmain.—Atty. 
Gen. v. Tindal. Finch 245. 2 Vern. Baliol Call. 
Gower v. Mainwairing, 1750. Caſes of the Temple an! 


Lincoln's-1nn,—T hat this uſe was lawful and merito- 


rious.— That the diſtinction in Porter's caſe between 
{uperſtitious and charitable uſes, eſtabliſhed the validity 
of the latter, though future, and not in eſe at the death 
of the teſtator.—'T hat the caſes cited prove uſes void, 
where Ce/tuy que uſe was not in eſſe even before the 43d 
Eliz. That ſtatute, and the 7 and 8 Wm. III. ſupport 
ſuch uſes if charitable. Duke 62, 81, 83, 84. 2 Vern. 
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245, 755: and that this court is bound to carry the 
truſts of Sir George Downing's will into execution, as 
an executory charitable uſe or meritorious truſt, 


After ſeveral hearings on this cauſe the Lord Chan- 
cellor Camden, having been aſſiſted by Clarke, Maſter 
of the Rolls, and Sir Eardley Wilmot, Lord Chief 
Juſtice of the Common Pleas, his Lordſhip on the 3d 
July, 1769, declared their unanimous opinion, That 
the truſt of the charity in queſtion ought to be carried e 
« into execution, in caſe his Majeſty ſhould grant a 


+ - aa W em nm i 


«© charter of incorporation, and licenſe to take the * 
« deviſed premiſes in Mortmain; and the decree * 
eſtabliſhed the will; and the defendants, the heirs at 1 
law, were to be at liberty to apply to the crown for that 7 
purpoſe. That the freehold eſtates purchaſed by the | 
teſtator after making his will, did not paſs by virtue of * 
the codicil; the will not being thereby republiſhed: $ 
a ; ri 
and the leaſes renewed or run out after making the will 4 
and before the teſtator's deceaſe, did not paſs by the of 
will, but fell into the reſidue of his perſonal eſtate, 
That his copyhold eſtates not ſurrendered to the uſe of : 
his will deſcended to his heir at law. 'That the annuities = 
given by the codicil ought to be ſatisfied in the firſt in 
place out of the perſonal eſtate, and that the real eſtate 75 


was only charged therewith in caſe the perſonal was 
deficient. And referred it to one of the maſters of the 
court to inquire the annual value of the premiſes deviſed 
to the charity, in order to enable the heirs at law to 
form a judgment what number of fellows and ſcholars 
could be maintained by the endowment ; and they were 
to be at liberty to contract for a piece of ground within 
the univerſity of Cambridge, whereon to found the 
5 college 
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college conditionally, in caſe the charter and licenſe 


ſhould be granted : and it being ſuggeſted' that certain 


erections on part of the deviſed premiſes were ſo con- 
ſtructed as to be moveable, referred to the maſter to 
inquire the nature of them and ſtate his opinion thereon 
to the court. And alſo to inquire into the ſtate of 
teſtator's unredeemed mortgages, &c. 


Under this decree Lady Downing and her repreſen- 
tatives acquieſced for upwards of twelve years, and fo 
well convinced was ſhe of the rectitude of it, that ſhe 
enrolled it herſelf, —But in March 1781, a bill of review 
was filed, but the demurrer thereon was never argued, 
with intent to appeal to the houſe of lords: but no 
appeal has been ſince made. 


On the ſame principles, the court decided in a recent caſe, 
relative to a legacy for eſtabliſhing epiſcopacy in Ame- 
rica. The late Archbiſhop Secker gave by will (among 
other charitable legacies), after the death of the ſurvivor 


of two relations, which ſurvivor died lately, 100gpl, 


Zl. per cents to his truſtees, Dr. Stinton (ſince deceaſed) 


and Dr. Porteus, the preſent Biſhop of Cheſter, to be 


transferred to the ſociety for the propagation of the goſpel 
in foreign parts, towards e/tabliſhing a biſhop or biſhops in 
bis Majeſty's dominions in America; and ordered © that if 
« any charity to which he had given legacies ſhould no 
© longer ſubſiſt at the time of his deceaſe, or ſhould have 
© been ſo groſsly abuſed and perverted that they ſhould 
« think giving any thing or ſo much to it improper ; 
© they ſhould give what he had appointed for it, or ſuch 
© part of that ſum as they ſhould pleaſe, to any other 
© charity which they ſhould approve, whether men- 
* tioned by him or not.” —And by a ſubſequent codicil 
reciting 


Atty. Gen. v. 
Bp. of Cheſter. 


Bro. Cha. Rep. 


1785. 


Ante, p. 134. 


Brodie v. D. of 
Chandos, 
Before L. 


Apſley, 1775. 


Atty. Gen. v. 
Hutchinſon. 
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reciting a former, wherein he had by a ſtrange inadver- 
tence given a legacy towards the augmentation of poor 
livings in the dioceſe of Canterbury, in conjunction with 
Queen Anne's bounty, which was void by the Mortmain 
act, he did now revoke the ſame and direct the fame 
legacy to be applied towards the repairing or rebuilding 
of houſes belonging to poor livings in the ſame dioceſe. 


In regard to the laſt mentioned legacy, the Atty. 
Gen. (Kenyon) inſiſted, that a gift of money to be laid 
out in building upon land already in Mortmain, is good in 
law; and cited for that purpoſe Brodie v. Duke cf 
Chandos, and Atty, Gen. v. Hutchinſon.* 


Mr. Mansfield for the Biſhop of Cheſter, did not 
controvert this, but contended ; the ſelection of objects 
belonged, ſince the death of Dr. Stinton, to the biſhop of 
Cheſter alone. As to the other legacy, there being ther 
no biſhop in America, or the leaſt likelihood of there 
ever being one, that he contended was a void legacy, 
and fell into the reſidue. 


But Thurlow, Lord Chancellor, ſaid ; the money muſt 
remain in court, till it ſhall be ſeen whether any ſuch ap- 
pointment ſhall take place. The caſe of Downing College 
was ſtronger than this : It was to be built at a diſtant 
time, and could not be ſo without the King's licenſe, 


. boo was given by will to be laid out in rebuilding a par- 


ſonage houſe on a living in Hants, Held good, notwithitanding 
the ſtatute of Mortmain. 


. £.3500 was given by will to build and endow a ſchool in 3 
particular pariſh, which pariſh before had land, and the -bequeb 
was held good, 


- | which 
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which was long withholden ; yet Lord Camden retained 
the deviſed eſtate in the hands of the court, 


With reſpe& to the ſelection of objects for the other 
legacy, it muſt be referred to the Maſter, and propoſals 
of proper objects muſt be laid before him. 


This deciſion, in May 1785, was agreeable to the for- 
mer adjudications already mentioned: where there is a 
want of ſpecification of particular objects to receive a 
charitable legacy, the executor muſt diſpoſe of it under 
the eye of the court; ſo here, he was directed to propoſe 
to the Maſter ſuch poor livings in the dioceſe of Can- 
terbury, as were objects, to partake of the benefit of the 
legacy left for repairing or rebuilding their parſonage 
houſes. 


As to the other legacy; between the time of the 
above decree and the final order (made in the cauſe, for 
the payment of that and all the other charitable legacies, 
which was in May 1786), Dr. Seabury received con- 
ſecration as Biſhop of Connecticut from the nonjuring 
biſhops in Scotland, with full powers to preach the 
proteſtant faith in partibus Inſidelium; and three others 
have very lately received the ſame holy office from the 
hands of the Archbiſhop of Canterbury, The legacy 
was bequeathed towards eſtabliſhing a biſhop in the 
King's dominions in America, Dr. Seabury was ſent 
here by the people of Connecticut, who are with the reſt 
of thoſe colonies aliened from all allegiance to this crown; 
and all the po/tnati born there, & ſince the definitive treaty, 
are aliens and diſheritable in England: this was the reaſon, 

| | L no 


# The converſe of Calvin's cafe, 7 Rep. 1. 


2 Vezey, 275. 
Atty, v. Cock. 
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no doubt, why the council refuſed him conſecration at the 
hands of our Archbiſhop, and obliged him to apply to 
the ſect of biſhops in Scotland nonjuring to the Engliſh 
crown ; Dr. Seabury, it is prefamed, could therefore take 
no benefit from the above tegacy. The late conſecration 
is otherwiſe, being intended for the province of Canada, 
which remains annexed to the Britiſh dominions. 


A deviſe of land was charged with an annuity to a 
miniſter of a Bapti/t mecting-houſe. (Teſtatrix died 
before the laſt act.) The queſtion was, whether this 
was a Charity of ſuch a nature as is proper for the court 
to countenance or "eſtabliſh? In aid of the argu- 
ments for the queſtion, theſe cafes were cited: Da 
a v. D' Pays in 1743, where Elias D' Pays, a Few, 
appropriated a ſum of money for the eſtabliſhment of an 
aſſembly for reading their holy and divine law for ever, 
It was held illegal, as againſt the propagation of the 
chriſtian eſtabliſhment. Atty. Gen. v. Andrews in 1748, 
copyhold lands devifed for benefit of Duakers, and 
eſtabliſhed as a good charity. Sir J. Strange (for Lord 
Chancellor) ſaid, theſe cafes ſeem ſtrong in ſupport of 


this. The Baptiſts are perſons the legiſlature have 


thought proper ſo far to countenance, as a denomination 
of chriſtians, as to extend the toleration to them, ſtanding 
on the ſame foot 2s Quakers, another ſpecies of diſſenters: 
If therefore the court has eſtabliſhed it in caſe of a 
proviſion for Quakers, there is no reaſon why a difficulty 
ſhould be made to give this kind of diſſenters the benefit 
of that proviſion. In the Quaker's caſe, the court went 
a great way, not only countenancing it as a good cha- 
ritable uſe, but ſupplying the want of a ſurrender to the 
uſe of the will. It is ſomewhat material that the Mort- 
| main 
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main Act has made no diſtinction between one ſet of 
people and another. The minifter was decreed to have 
the arrears, and the charity eſtabliſhed for payment for 
the time to come, and his coſts, 


By the exemption contained in the fourth ſection in 
favour of the univerſities, any land or perſonal eſtate to 
be laid out in land, may ſtill be diſpoſed of, in truſt for 
their benefit, or for any of the colleges therein, as it 
might have been before the making of this act: But 
the extenſion to the colleges of Eton, M incheſter, and 
Weſtminſter, ſeems confined to any diſpoſition © for the 
E better ſupport and maintenance of the ſcholars only 
te upon the foundations; ſo that if lands, or perſonal 
eſtate to be laid out in lands, were directed by will to be 
applied for any other purpoſe in thoſe colleges, the 
deviſe would be void. 


* 


By the fifth ſection, colleges which are already poſſeſſed 
of as many advowſons of eccleſiaſtical benefices, as. are 
equal in number to one moiety of the number of their 
fellows or ſtudents upon the foundation, are rendered 
incapable of purchaſing, receiving, or holding any others, 
except ſuch as are given for the benefit of the headſhips 
thereof. Otherwiſe the ſucceſſions might happen fo 
rapidly, as that fit members might not be left either to 
govern the college or to ſucceed to the vacant benefices. 
The extent of this clauſe (and indeed, of the whole 

L 2 ſtatyte) 


9 Geo. II. e. 36. 
SeR. 4. 
Univerſities, &c 


Sect. 5. 

No College to 
old more 

Ado ſons, &ec. 


1 Black ſtone s 
Rep. 90. 
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Ratute) underwent a very full diſcuſſion before Lord- 
Keeper Henley, in the cafe of Mr. Tancred's will; as 
follows. 


Mr. Tancred, by deed in 1721, conveyed his eſtate to 
feoffees to the uſe of himſelf for life, remainder to his 
firſt and other ſons in tail, remainder to certain officers of 
Chriſt's College, Cambridge, to maintain certain ſtudents 
there, in the ſciences of phyſic and divinity, and four 
ſtudents of the law at Lincoln's Inn, and alfo certain 
penſioners, viz. decayed merchants, ſoldiers, and clergy- 
men, who ſhould reſide in his capital houſe at Wickſley, 


Byhis will in 1746, duly executed, he confirms this deed; 


but fearing the ſtatute of Afortmain of g Geo. II. might 
defeat the uſes thereof, he orders that in caſe the ſaid 
uſes or any of them ſhould be contrary to law, the 
eſtates ſo ſettled ſhould go to the fellows and ſcholars of 
Chriſt and Caius College, to be divided in certain pro- 
portions for the augmentation of their ſtipends.— On 


an information to eſtabliſh this charity, at the relation 


of Chriſt College, againſt the heirs at law, there aroſe 
two queſtions : 


1. Whether this was a conveyance to Charitable Uſes 


under the ſtatute of Elizabeth, and therefore to be aided 
by this court ? 


2. Whether it fell within the purview of the ſtatute of 


Mortmain 9 Geo. II. and was therefore a void diſpo- 


ſition? 


Per Henley, Keeper The conveyance of 1721 is 


admitted 


U 


t 
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admitted to be defeCtive ; the uſe being limited to certain 


officers of the corporation, and not to the corporate body: 
and therefore there is a want of perſons to take in per- 
petual ſucceſſion, 


The only doubt is, whether the court ſhould ſupply 


this defect, for the benefit of the charity, under the 


ſtatute of Elizabeth. And I take the uniform rule of 


this court before, at, and after, the ſtatute of Elizabeth, 
to have been, that where the uſes are charitable, and the 
perſon has in himſelf full potuer to convey, the court will aid 


a defeCtive conveyance to ſuch uſes :—Thus the deviſes 
to corporations were void under the ſtatute of Henry 
VIII. yet they were always conſidered as good in 
equity, if given to Charitable Uſes. There is here no 
doubt of Mr. Tancred's power to convey, and the uſes 
are truly charitable and truly proper in themſelves, the 
education of poor ſcholars in the univerſity, ſtudents at 
the inns of court, and poor perſons in his own houſe, 
Therefore, however unbecomingly Mr. Tancred ex- 


34 and 35 Hl. 
VIII. c. 5. 


preſſed himſelf in his will, with reſpect to his relations 


(and indeed he ſeems to have caſt off all natural affec- 


tion), and however reluctant I may be to eſtabliſh a 


diſpoſition made under this turn of mind, yet fitting here 
judicially, I am obliged, by the uniform courſe of pre- 
cedents, to aſſiſt this conveyance z and more eſpecially, 
becauſe it is the peculiar province of a court of equity, 
to protect men in the freedom of diſpoſing of their pro- 
perty, which is a point of the utmoſt importance in a 
trading country.— This conveyance therefore being 
eſtabliſhed under the ſtatute of Elizabeth, we are next 
to conſider how it is affected by g Geo. IT. 


Court will aſſiſt 
a defecti ve 
Conveyance to 
Charitable Ui 


* Mr. 
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Mr. Tancred by his will makes a diſpoſition by way 
of ſubſtitution : © In caſe the diſpoſitions are within the 
cc ftatute of Mortmain, then to the fellows, &c. of the two 
« colleges.” The relators admit, that part of the dif. 
poſition is void with regard to the penſioners and law 
ſtudents ; but then they contend that the ſubſtitution 
muſt take place by reaſon of the exception of the 
univerſities and their colleges in the ſtatute. The 
defendants (the heirs at law) contend that all is void, as 
well the ſubſtitution as the original uſes ; becauſe the 
deviſe is not to the body corporate, but only to the par- 
ticular fellows in their perſonal capacity. No caſes 
have been cited on either fide : we muſt therefore form 
an original conſtruction of this clauſe in the ſtatute of 
Mortmain. And my opinion is; firſt, that this is a 
deviſe for the benefit of the whole body corporate : 
Secondly, had it not been ſo, I ſhould ſtill have thought 
that the legiſlature intended, by the exception in the 
ſtatute, to ſave a deviſe for the benefit of particular members, 
as well as of the whole body. The legiſlature meant 
to except ſuch deviſes as were really and bona fide for 
the benefit of colleges ; not thoſe in which the legal intereſt 
only paſſes to the college, In Truſt for other Charitable 
Uſes; for then the ſtatutes of Mortmain might be 


. defeated every day. And this deviſe is for the benefit 


of the whole ſociety, even of the Mafter himſelf, who 
muft paſs through a fellowſhip, and partake of Mr. 
Tancred's bounty in his progreſs towards the headſhip. 
Beſides, we all know that, in theſe houſes of education, 
any encouragement for. youth to enter into a particular 


college, is a general, benefit and profit to the whole 
ſocicty. 


The 
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Ihe legiſlature has thrown no reſtraint, on theſe gifts 
when made to the body corporate of either auniverſity, or 
to «colleges already eftabliſhed there; intending net to 
increaſe the number of foundations, but to have thoſe better 
endowed which are already eſtabliſhed. They judged 
that leaving this path open, would not for ſome time be 
liable to much inconvenience :—But when they ſaw an 
inconvenience, they reſtrained even gifts to colleges, 
Livings are grantable to theſe bodies, only till they 
amount in number te a moiety of the fellows ; leſt, if the 
ſucceſſion be rendered too. rapid, there ſhould not be 
perſons left of ſufficient age, temper and diſcretion, to 
govern the ſociety, and anſwer the great purpoſes of the 
foundation.— This deviſe to the fellows and ſcholars 
contains no circumſtances that intimate any intent to 
give them the eftate in their perſonal capacities. It is 
clearly to them, as members of the body corporate, for 
the perpetual augmentation of the revenue of themſelves 
and their ſucceſſors, 


Therefore his Lordſhip decreed the diſpoſition to the 
penſioners and law ſtudents void, under the ſtatute of 
Mortmain ; but he eſtabliſhed the exhibitions to the ſtu- 
dents in divinity and phyſic, and directed the ſubſtitution 
to take place for the benefit of the fellows and ſcholars of 
Chriſt and Caius colleges, in their corporate, not their 
natural capacities. 
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IWhorwood deviſed the remainder of his real and perſo- 1 Vezey, 537. 
nal eſtate to Univerſity Coll. Oxon. and by a codicil 
directed that the ſenior fellow-ſhould be poſſeſſor of all his 
eſtate, reſide in his houſe hspitably, and ſometimes give 
N entertainments $0 the poor, &c. A deviſe to a college 
| "i < generally 
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Scotland, &c. 
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generally for their benefit, to increaſe the foundation, 
to augment a headſhip or fellowſhip, or found a new 
one, is a laudable charity and deſerves encouragement ; 
and therefore they were excepted out of 9 Geo. II.— 
But this is not a deviſe of that kind for academical or 
collegiate purpoſes ; but only to eſtabliſh ſomebody to 


live at his houſe for ever, and to make his eſtate unalien- 


able: anſwering no good purpoſe to the college or the 
public. 


The aft ſection of the act exempts all eſtate real or 
perſonal in Scotland, from the reſtraints already impoſed 
on thoſe in England. There is a caſe already cited in 
page 9B, where an eſtate in Ireland was deviſed to Cha- 
ritable Uſes in Ireland: I have met with none, where 
eſtates either in Scotland or Ireland were deviſed to 
charities in England; though it is preſumed, if the 
charities were incorporated, and ſo become capable of 
taking, ſuch a deviſe would not be void by the former 
clauſes of this act. Upon the ſame principles, a deviſe 
of lands, or of a rent charge on lands in the Weſt 
Indies, to a charity in England, is good, Inſtances of 
the latter have actually occurred, and the executors or 


| heirs at law never thought of conteſting the deviſe, - 


againſt the charity. 


Having now recited all the caſes moſt material towards 
an expoſition of this ſtatute, I cannot but deem any 
recapitulation of them unneceſſary; they ſufficiently 
prove the liberal and extenſive manner in which the 
court has at all times been deſirous of explaining it, as 

well 
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well as the regard it has always teſtified for a moderate 
zeal in the ſupport of charitable inſtitutions, 


— RT. .ê 


But before I proceed to the concluding parts of this 
tract, I muſt beg leave to recite a very curious caſe, 
which aroſe ſome years before the date of this act, on 
perhaps the moſt extraordinary will that ever appeared 
in the legal annals of this kingdom, 


Richard Norton, of Southwick, in Hampſhire, eſq. 
died in 1732, leaving a will dated in June 1714 (and 
ſeveral codicils and teſtamentary ſchedules), wherein 
after his debts, &c. ſhould be punctually diſcharged, he 
deviſed all his real and perſonal eſtates whatſoever in 
the county of Southampton, with every thing that he did 
hold, poſleſs, or enjoy, or in any manner whatſoever it 
be belonging to the ſame real and perſonal eſtates, to the 
poor, hungry and thirſty, naked and ſtrangers, ſick and 
wounded, and priſoners, and to and for no other uſe 
whatſoever; and did thereby make, conſtitute and 
appoint the poor aboveſaid to be his general and abſo- 
lute heir and heirs to the end of the world. And he fays, 
« I do preſume to make, conſtitute and appoint all and 
every perſon and perſons, that do, ſhall, or may make or 
compoſe, or are to be the ſupreme legiſlature of Great- 
Britain in parliament afſembled, to be my executors.” — 
And if I have preſumed too high, and it be refuſed, then 
« I beſeech the Archbiſhops together with the Biſhops of 
& Great Britain or of England, for the time being, and 
their ſucceſſors, to be myexecutors: any five of them, 
whereof the Archbiſhop of Canterbury to be one, by any 
| uriting 
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writing under their hands to at, order, do, and fully 


perform and execute his true meaning and intent therein 
before declared, to the end of the world: “ And I do 
c moſt humbly beg of them all to be zealous advocates 
for the poor as aforeſaid, to the legiſlature of Great 
« Britain : and if, at the time of my death, the ſupreme 
& legiſlature ſhould not be fitting, then that any five of 
them the ſaid Biſhops, &c. whereof the ſaid Arch- 
e biſhop to be one, would immediately be pleaſed to take 
c care proviſionally of all matters therein contained, and 
« do all acts until the next parliament ſhould meet and 


c be held.” 


The conſideration of ſo extraordinary a will neceſſarily 
came under the inveſtigation and care of the parlia- 
ment; and to the end that its validity, as far as it related 
to his perſonal eſtate, might be examined and determined 
in the eccleſiaſtical court, and that fit perſons might be 
appointed to inſtitute, proſecute, and defend all ſuits con- 
cerning the fame, as far as the ſame relate to his perſo- 
nal eſtate, a private act was paſſed empowering three 
perſons named in the act, to ſue for adminiſtration, with 
power to the eccleſiaſtical court to appoint others in 
caſe of death: and it was declared that the act ſhould 
not give greater force to the ſaid will, than it had before. 


And in 1737, three years after the laſt Mortmain act, 
another act was paſſed, to prevent the ſtatute of limita- 
tions (21 Ja. I.) from being pleaded by any perſons 
claiming under this will, againſt any title which Thomas 
Norton eſq. had to the manor of O!4 Alresford in 
Southampton, by indenture of ſettlement, or the rents 
or profits thereof. 

] have 
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© Thave not been able to learn what ſteps have ſince 
been taken, or how the eſtates are applicd ; but we 
have already thewn, that bequeſts to the poor indefinitely, 
means all the poor of England, and veſts the diſtribution 
in the diſcretion of the crown. 


— —— 2 — as 


T ſhall now very briefly take notice of ſuch hoſpitals 
as have been eſtabliſhed by the authority of the legiſla- 
ture, or have met with the liberal patronage of the ſtate: 
of the latter there are very few ; not from any political 
cauſe, or want of liberality in our rulers, but becauſe 


private bounty has extended itſelf ſo far, as generally to 


lay the foundation and maintain the ſuperſtructure by ats 
own hand ! 


The Charter-houſe is recited to be a body corporate, 


and founded by Thomas Sutton eſq ; and five governors 
are allowed to act, 


The act for the incorporation of Guy's Hoſpital, 
which was built in his lifetime, and to which he gave 
the reſidue of his eftate, amounting to 200,000. 
empowers the corporation, if they fell any of the lands 
thereto belonging, to lay out the produce in ſome other 
purchaſe. And the ſame proviſion appears in the act 
for incorporating the hoſpital at Bath, which was erected 
for the purpoſe of giving the poor the benefit of coming 
to drink the Bath waters. And an act aftcrwards paſſed 
for enabling the Bath Hoſpital to take lands, &c. by 
deviſe, to a certain value; and the following deciſion 


ſince took place thereon: 
4 The 


Leeiſlative cha. 


rities, &c, 


8 Geo. I. c, 29, 


11 Geo, I. 


e. 12. 


12 Geo. II. 


Cc. 31. 


19 Geo. III. 


c. 23. 
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2 Vezey, 53» 
Alogg v. 
H g.. 


13 Geo. II. 
c. 29. 


29 Gea, II. 
. 20. . 13. 
30 Geo. II. 
c. 26. ſ. 14. 


29 Ceo, II. 
e. 29-4 7. 


7 and 8 Wm. 
HI.c. 2. f. 10. 
8 and g Wm. 
III. e. 23. 


"12 and 13 Wm. 
III. c. 13. 
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The words in this act are to be conſidered as in a 
charter. The charter of incorporation was only granted 
by parliament to avoid expence to the promoters of the 
charity, who were forced to apply to parliament for ſome 
other powers, which the crown could not grant: there- 
fore the charter was inſerted in the act, and is to be 
conſtrued as any other charter given by the King only. 
This particular clauſe was inſerted to avoid the trouble 
of applying for a licenſe in Mortmain, and is to be con- 
ſidered as ſuch a licenſe : the governors are thereby 
empowered to take lands to ſuch a value, but ſtill with 
a proviſo that they are granted to them in the manner 
preſcribed by that law. 


The governors of the Foundling Hoſpital are 
empowered to purchaſe and hold lands to the value of 
4000]. per annum, and their land tax not to be raiſed 
above what was paid in 1739, notwithſtanding improve- 
ments: the children received and educated there gain 
no ſettlement, and the houſe, &c. are to be exempt from 
pariſh fees of chriſtenings and burials, and to have a chap- 
lain, &. Parliament gave them 10,0001. in 1756, 
and a further ſum of 30,0001. in 1757. 


The parliament in 1756 allo gave 20,000l, towards 
building the hoſpital for ſick and wounded ſeamen at 
Haſlar, near Goſport, | 


Greenwich Hoſpital, which ſtands upon the ſite of a 
royal palace, was incorporated by William III. 1oth 
September, 1695, and an annual ſum granted thereto 


out of the treaſury: Every Seaman pays ſix-pence a 


month towards it: The king was empowered to grant 
| part 
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part of his manor of Greenwich to its uſe. The crown, 
by a variety of acts, has been ſince empowered to diſpoſe 
of large ſums for its benefit; unclaimed prize money has 
been beſtowed upon it; the rents of the Derwentwater 
eſtates, forfeited for high treaſon, were applied to it: and 
the governors were empowered to purchaſe lands for 
the completion of it. Its opulence, and grateful care of 
thoſe brave men whoſe vigor has been ſpent in the ſer- 


vice of their country, is a monument of praiſe to our 
legiſlature and our country, 


The act of incorporation of the governors of the 
Magdalen Hoſpital, gives them power, “without licenſe 
«in Mortmain, to purchaſe, take or receive any lands, 
« tenements, or hereditaments, or any eſtate or intereſt 
cc ariſing or derived out of lands,” for the charitable pur- 
poſes of that inſtitution. All right of commonage on 
the lands where the hoſpital is built is extinguiſhed ; 


and power to exchange lands for the uſe of the hoſpital 
is alſo given. 


Through the humane and benevolent aſſiſtance of 
well diſpoſed perſons, many hoſpitals have been erected 
for the charitable reception of pregnant women, have 
afforded great relief in times of the utmoſt diſtreſs, and 
deſerve due ſupport and encouragement; but the children 
who were born there became burdenſome to thoſe 
pariſhes ; wherefore an act was paſled to regulate the 
admiſſion and management of patients there, &c. and it 
ordains that no ſuch hoſpital ſhall be erected without 
licenſe from the juſtices, that the children born ſhall 
follow the ſettlement of their mother, and their removal, 
if neceſſary, to be at the charge of the pariſh, whoſe 

officers 


4 Ann. c. 12. 
ſ. 14. 

6 Ann, c. 13. 
ſ. 11, Kc. 

10 Ann. c. 17. 
8 Geo. II. c. 29. 
11 Geo. II. 

c. 30. | 

22 Geo. II. 

e. 52, 

25 Geo. II. 

c. 42. Anda 
variety of other 
ſtatutes. 


Q Geo. III. 
c. 31. 


13 Geo, III. 
e. 82. 
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officers may apprehend the father of any baſtard. On 
their admiſſion, they muſt produce an affidavit that they 

are married or ſingle, or be examined thereon before a 
magiſtrate.— Four days notice muſt. be given to the 
overſeers before any mother of a baſtard child can be diſ- 
charged; but they are not to be removed till the mother 
is ſufficiently recovered to be taken out; and the maſter 
of the houſe is authorized to detain her until that time; 
but not more than ſix weeks againſt her will. 


And here I muſt beg leave to remark in general, that 
it ſometimes happens, tha: ingratitude,- ſelf-will, or 
impatience at the reſtraint of regimen, under which 
patients in all diſeaſes are neceſſarily ordered, induce 
them to inſiſt on a too early releaſe from the hoſpital in 
which they have taken refuge, and to imagine that the 
maſter has no power to retain them: to this it may 
be anſwered, that as they have entered into a ſociety for 
a temporary relief, they are bound by all its regulations. 
If their diſtemper is contagious, the injury they may do 
the community is far more grievous than their own per- 
ſonal reſtraint; if it is not ſo, the reputation of the 
houſe for their cure is at {take with the public; and 
therefore juſtice will confirm and juſtify the maſter or 
other proper officer, in detaining them, in the words of 
the above act, (until they are ſufficiently recovered to 
ce be taken out.” If indeed they get away clandeſtinely, 
there is no remedy, or right of openly laying hands on 
them and bringing them back; but in moſt hoſpitals 
this is puniſhed by a forfeiture of the clothes and depoſit 
money left behind them to the uſe of the charity. 
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A hoſpitals are erected and maintained for the 
relief of the poor and afflicted :—Public and 
voluntary contribution is the ſource from whence the 
great expence of their laudable deſigns is defrayed :— 
The whole eſtabliſhment is a work of mercy; and con- 
ſidering the extreme exigency of latter times, the libe- 
rality of the opulent is a monument of wonder to our- 
ſelves and to ſurrounding nations: however preſſing may 
have been the demands of the ſtate, however exceſſive 
may have been the luxuries and extravagance of the 
people in an age refined and poliſhed as the preſent, {till 
theſe charitable inſtitutions have continually increaſed 
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in number, in extent, and in wealth. But there are not 
many which have yet been ſo eſtabliſned as to become 
independent or careleſs of their annual contributions :— 
a large capital is neceſſary to be laid up, before even a 
moderate income can be ſecured; and if their wants 
alone are all ſupplied, they muſt be ſaid to flouriſh under 
the public favour ! 


From hence it ſhould ſeem ſtrange that any taxes 
ſhould ever be levied upon hoſpitals : if it be contended, 
that every part of them, appropriated to the occupation 
of the aMicted, are exempted ; ſtill there is a ſeeming 
injuſtice to charge the revenues of the inſtitution, with 
a tax upon thoſe apartments where the officers and 
ſervants are lodged: it would be of no benefit to a 
patient labouring under the ſeverity of ſome malignant 
diſeaſe, to be carried to an hoſpital, and to remain unat- 
tended by nurſes and proper perſons appointed to reſtore 
or relieve him; and theſe perſons muſt neceſſarily be 
indulged with ſome moments of reſt and relaxation : 
thus it is obvious, the ſervants of an hoſpital are as 
eſſential to it, as any other part of its adminiſtcation; 
2nd the directors would, for their own ſakes, and the fake 
of its revenues, never employ one more than the imme- 
diate neceſſity of the caſe required: wherefore the 
legiſlature would do well, and it is here humbly recom- 
mended to them, to paſs an act for the total exemption of 
all hoſpitals from the payment of any taxes whatſoever : 
if it be alledzed, that this would throw the hoſpital's ſhare 
of any tax upon the reſt of the people, as it has been 
vainly argued ; it is fair and manifeſt to anſwer, that the 

burden, which thus would fall on each individual in any 
Par iſn er diſtrict, is fo minute, that if it were not pointed 
out 
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out to him, he would never diſcover it in his annual 
expenditure; whereas, the whole ſhare of every tax 
falls upon the hoſpital, and very uncharitably reduces 
its revenue, and takes away from the benevolent deſigns 
of its inſtitution. I have thought proper to recommend 
this meaſure of exemption, from the ſincereſt motives 
of reaſon and conviction, and I leave it to wiſer and 
more powerful heads to conſider and mature :—Let us 
now ſee, how the law ſtands at preſent in this particular. 


The annual acts paſſed for the land- tax, exempt the 


two univerſities, the colleges of Eton, Wincheſter, and 
Weſtminſter, the corporation for relief of poor widows 


and children of clergymen, the college of Bromley, and 
all hoſpitals in reſpect of the ſites thereof or buildings 
within the walls or limits of the ſame :—And alſo the 
maſter, fellow, ſcholar or exhibitioner of any ſuch college 
or hall, and any reader, officer or maſter of the univer- 
ſities, colleges or halls; and the maſters, or uſhers of 
any ſchools, in reſpect of any ſtipend, wages, rents, pro- 
fits, or exhibitions whatſoever, ariſing to them in reſpect 
of their places or employments :—And alſo the lands 
which before 25th March, 1693, did belong to the 


ſites of any college or hall, or to Chriſt's Hoſpital, St. 


Bartholomew's, Bridewell, St. Thomas's, and Bethlem, 
or any other hoſpitals or alms-houſes in reſpect of any 
rents or revenues which before that time were payable 
to them, being to be received and diſburſed for the 
unmediate uſe and relief of the poor of the faid hoſpitals 
ER only. — But tenants thereto, who by 
their leaſes are obliged to pay all taxes, are not exempted ; 
they are to be rated on their yearly value above the rent 
paid to the hoſpital. 
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Anno 1693. 


3 Eccl. Law, 
315. 
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And in general it is provided that all ſuch lands, 


revenues or rents, belonging to any hoſpital or alms- 


houſe, or ſettled to any charitable or pious uſe, as were 
aſſeſſed in 4th Wm. and Mary, ſhall be liable; and no 
other lands, &c. then belonging to any hoſpital or alms- 
houſe, or ſettled to any charitable or pious uſe, ſhall be 
charged or aſſeſſed. | 


All queſtions how far any ſuch lands ſhall be taxed, 
to be determined finally on appeal, by three or more of 
the commiſſioners. 


And the reaſon of this diſtinction, adds Dr. Burn, 
ſeems to be, becauſe in that year, the ſums to be charged 
were fixed and determined upon every particular divi- 
ſion ; lands which were then appropriated to charities 
being exempted out of the valuation: therefore it is no 
hardſhip upon the neighbourhood, that lands then 
exempted ſhould be exempted ſtill, for the other lands pay 
no more upon the account of ſuch exemption : but if 
lands appropriated to charities ſince that time, ſhould by 
ſuch appropriation become exempted, this would lay a 
greater burden upon all the reſt, becauſe the ſame indi- 
vidual ſum upon the whole diviſion is to be raiſed till ; 


but how great that burden would be, has been already 
conſidered, 


All lands within a pariſh are to be aſſeſſed to the 
Poor's rate. Hoſpital lands are chargeable to the poor as 


well as others; for no man by appropriating his lands 


to an hoſpital can diſcharge or exempt them from taxes 


to which they were ſubject before, and throw a great 


burden upon their neighbours. Per Holt, C. J. 


In the caſe of St. Luke's hoſpital, the above act and 
ſubſequent 
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ſubſequent deciſion, were greatly narrowed in their 2 Bum. Bed. 
comprehenſive extent; for there, it was determined by ä 
Lord Mansfield, in Mich. Term, 1 Geo. III. that the 
ſaid hoſpital was not chargeable to the pariſh rates; and 
that in general no hoſpital is ſo, with reſpect to the 
ſite thereof, except thoſe parts of it which are inha- 
bited by the officers belonging to the hoſpital, as the 
chaplain, and phyſician; and the like in Chelſea hoſ- 
pital: And theſe apartments are to be rated as ſingle 
tenements, of which the officers are the occupiers. The 
reaſon why the apartments in this hoſpital of the fick or 
mad perſons, are not to be rated, is, that there are no 
perſons who can be ſaid to be the occupiers of them 
(and it is upon the occupiers of houſes that the rate is to 
be levied); for it would be abſurd to call the poor 
objects ſo with reſpect to this purpoſe ; and the leſſees 
of the hoſpital in truſt for the charitable purpoſes to 
which it is applied, cannot with any propriety be con- 
ſidered as the occupiers of it ; nor laſtly, can the ſervants 
of the hoſpital, who attend there for their livelihood ; 
and no other perſons can, with any ſhadow of reaſon, 
be conſidered as the occupiers of it. 


It is upon the equity of this deciſion that the aſſeſſors 
have uſually levied only upon the officers* apartments, 
in all the taxes aſſeſſed upon hoſpitals. But in the original Houſe- tax. 
act for levying a duty on inhabited houſes, called the 

18 Geo, IIT, 

houſe-tax, there is a clauſe of exemption, without this c. 26. f. 35. 
reſerve : and on that ground the Small-pox hoſpital was FF CO! 
relieved in tots on appeal to the commiſſioners in 1787. 


* 


In the commutation window a, it is declared, that 24 Geo, III. 
C. 38. 33 


M 2 nothing 


Commutation 
t ax, * % . 


S. 31, and 32. 
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nothing therein ſhall extend to charge any hoſpital, 
charity-ſchool, or houſe, provided for the reception and 
relief of poor perſons, to the payment of the rate or duty 
impoſed thereby, except ſuch apartments therein, as are 
occupied by the officers or ſervants thereof, which ſhall 
be ſubject to the ſame duty according to the number of 
windows contained in each, as other inhabited houſes 
are by the ſame act ſubje& to. But chambers at either 
of the univerſities, or inns of court, are liable to the 
duties, as ſeparate tenements. 


J have been favoured by a friend with the peruſal of the 
books of deciſions of the judges and commiſſioners, on 
appeals made for over rates on the window duties, under 
the 20 and 21 of Geo. II. ſome of which are dated in 
1775, 1778, 1779, 1780, 1781, 1782, and publiſhed 
for the commiſſioners uſe in 1782, and 1783; and the 
new act does not alter the nature of theſe deciſions. Al- 
though there appear ſome determinations abſolutely con- 
tradictory to each other, yet I have endeavoured to gather 
from them, ſome leading principles by which this matter 
may be clearly aſcertained. The act exempts all houſes 
for the reception of the poor, and therefore reaſonably 
exempts the wards wherein they are lodged, and by ana- 
logy all other parts of the houſe uſed for their neceſſary 
accommodation ; to receive a patient, and not adminiſter 


to him daily food, can never be the intent of any ſuch 


houſe of refuge, therefore the kitchen ſhould be exempted, 


. andevery other place for depoſiting the needful ſupplies 


of the houſe; cleanlineſs is likewiſe an eſſential means 
towards recovery, the waſhhouſe therefore ſhould ſtand 


_ exempted, &c. &c. In July 1775, the twelve judges 


declared that all the offices, pantry, dining-room, cel- 
* lars, 
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lars, &c. of the workhouſe at Weſt-Wycomb, and at 
Beamiſter, and at Windſor, the Magdalen hoſpital, &c. 
& c. were exempt, and charged only two windows in 
the maſter's or matron's chamber. | 


In 1779, the twelve judges went further, and exempted 
the workhouſe of St Paul Covent Garden, from pay- 
ment for the apartments of the maſter, matron, clerk, 
ſchool-miſtreſs, and the committee room : the officers 
were all hired yearly, and the rooms of the maſter and 
matron were only bedchambers, 


The infirmary at Worceſter was likewiſe diſcharged 
from this duty, on ſimilar grounds, that the matron was 
the ſervant of the ſubſcribers, had no property in the 


houſe, nor was there any officer or perſon therein that 
paid-any parochial rate. 


The act of 18 Geo. III. eſtabliſhing a duty on inha- 
bited houſes, enacts that “ no houſe ſhall within the 
« intention of the act, be deemed or taken to be inha- 
e bited houſes, except the ſame ſhall be inhabited by the 
« owner, or by a tenant renting the ſame.” | 


At Drayton, in Shropſhire, the free-ſchool is detached 
from the maſter's dwelling-houſe; three of the judges 
in 1779, declared the latter chargeable and the former 
not ſo, to the duty on inhabited houſes. And at Great 
Torrington, in Devonſhire, the maſter's dwelling and 
the free-ſchool, joined by a paſſage ; the judges in 1782, 
declared him liable only for the part he inhabited. 


The apartments of the officers in Greenwich hoſ- 
M 3 | pital, 
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pital, are contiguous to, though entirely ſeparate from 
any communication with thoſe parts of the building 
appropriated to the objects of the charity, and are inha- 
bited by the officers and their families; the commiſſioners 
had declared them chargeable to the houſe duty, but 
four of the judges in 1779 adjudged them exempt. 
This is expreſsly againſt the deciſion in 1749 of the 
twelve judges, who charged all the officers' dwelling- 
houſes in St. Thomas's hoſpital ; while the apartments 
of a matron, or maſter of a {mall hoſpital, who live and 
ſleep in the adjoining rooms to the patients, are declared 
chargeable. 


Under this act the regiſter of Sutton's hoſpital (called 
the Charter-houſe) was rated for all the officersꝰ apart- 
ments who were deemed neceſſary to the carrying on of 
its deſigns. It appeared that they had all for many years 
paid the window duty: the commiſſioners and eight of 
the judges declared them liable; another deciſion directly 
contrary to that of Greenwich hoſpital. 


Where the dwellings of the officers have been detached 
from the poor-houſe or hoſpital, it ſeems notwithſtanding 
to have been, in ſome caſes, the chief cauſe of confirm- 
ing the aſſeſſment; this was expreſsly ſo in the caſe of 
Wigſton hoſpital at Leiceſter, where the communica- 
tion was through the back yards of both buildings; the 
commiſſioners judging this a part of the hoſpital, 
exempted it ; but four of the judges reverſed their deci- 
ſion in 1780, 


Wincheſter College was likewiſe aſſeſſed under the 
19 Geo, III. the commiſſioners adjudged. that this 
| college, 


college, in which is included the warden's houſe, rooms 
for the fellows, ſchool, chapel, kitchen, brewhouſe, &c. is 
under the ſame ſituation as the colleges at the univer- 
ſities, and adjudged them liable; which four of the 
judges afterwards confirmed, 


But where any profit is derived to a ſchool-maſter of 


any pariſh ſchool, as in the caſe of the Brewers free-. 


ſchool, at Clerkenwell, who had liberty to take day 
ſcholars, for which he was paid independent of the cha- 
rity ; the judges declared him liable for his own apart- 


ments which were over the ſchool-room in the ſame 
houſe. 


In the act for levying a duty on ſervants, it is declared 
that nothing therein ſhall extend to charge any of the 
Engliſh or Scotch univerſities, the colleges of Eton, 
Winton, or Weſtminſter, or the royal hoſpitals of Chriſt, 
St. Bartholomew, Bridewell, Bethlem, St. Thomas, 
Guy, or the Foundling : But though this clauſe is not 
extended by name to any other houſe for relief of the 
poor, the ſame reaſoning which was eſtabliſhed in the 
caſe of the poor's rate, and which moſt evidently pro- 
duced the above exemption in the window act, is 
materially applicable and concluſive here ; for though 
the ſervants are hired by the houſe-ſteward, they are not 
his ſervants, even though they obey his commands ; 
they are not the ſervants of the individual governors, 


nor are they the ſervants of the poor wretches who 


come into the houſe for relief: and on whom then 
could the aſſeſſors diſtrain, if they ſhould levy and the 


tax beunpaid ? what name could they affix as proprietor | 
4 the goods they ſhould ſeize upon? But the fact is, 


M 4 the 


Taxon ſervants, 
2 5 Geo, III. e. 
43-1, 9 and 10. 


Mich ways. 


1783. 


x Haw. 202. 


Z ET: 


the aſſeſſors have not levied this tax upon hoſpitals ; 
for theſe difficulties are obvious; but it is right to return 
their lift, with ſome ſuch anſwer as this, indorſed: * No 
« ſervants are employed here except ſuch as are imme- 
« diate]y concerned in the charity.” 


As to the Highways, there is no clauſe in any of the 
acts on that ſubje& which refers to any hoſpitals. The 
general expreſſion of “ all perſons inhabitants of any 
&« pariſh or place, and keeping ſuch teams or carriages,” 
bears a very different deſcription” from the character of 


any houſe, or its officers, ſupported for relief of the poor 


and therefore it is preſumed, if for their convenience 
they were to keep a cart, it could not be taken to aſſiſt 
in the performance of /fatute work ; nor can any inha- 
bitant of ſuch a houſe be liable to compound for any 
proportion of labour, that ſhould be aſſeſſed upon it. 
I remember an inſtance of 'the ſurveyors ſending their 
uſual notice under the act of the 13th of his preſent 
Majeſty, to a houſe of charity near London, that they 
ſhould attend at a place ſpecified to receive the compo- 
ſition money of the landholders and inhabitants of the 
pariſh for that year; but the ſteward of the hoſpital 
never paid any attention to it, and the ſurveyors never 
thought proper to preſent the neglect, | 


Indeed where corporations have by preſcription, or 
for any conſideration, been accuſtomed to repair high- 
ways, they will remain always liable thereto, even 
though they may have done it out of charity, or gra- 
tuitouſly, for any conſiderable time ; for what it hath 
always done, it ſhall be preſumed, ſays Mr. Haykins, to 
have been always bound to do, 

But 
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But ſometimes a charitable gift of lands has been 
formerly made to truſtees, or to a corporation, to repair 
highways ; here the truſtees are bound to let the lands 
at the moſt improved yearly value without fine : and the 
Juſtices may inquire into their value, and order the 
employment thereof according to the will of the donor 
(except ſuch lands as are given for ſuch uſes to either of 
the univerſities, which have viſitors of their own) : and 
in ſuch caſe the ſurveyor's notice goes to the occupier 
or to the truſtees. And in the caſe of Harrow School, 
the court did not chooſe to interpoſe, though the truſtees 
had laid out the money in repairing a different part of 
that road, not exactly purſuant to the will; but then 
they were inveſted with very extenſive diſcretionary 
powers; and it did not appear they had acted corruptly: 
but the court would not diſmiſs the information, 


FECT. 
Of LEASES, &c. 


I come now to ſpeak of leafes of hoſpital lands ; 
the terms of which are reſtrained by ſeveral ſtatutes. 


The act of Hen. VIII. for leaſes of hoſpitals, colleges, 
and other corporations, ſtates, that by the common laws 
of this realm, all aſſents, elections, grants and leaſes made 
and granted by the majority of the chapter or fellows, or 
brethren of any cathedral church, hoſpital, college or 
corporation, by whatſoever name incorporated, were 


as effectual as if the whole body aſſented thereto ; yet 
divers 


7 Geo, III. e. 
42. f. 14, 33. 


2 Vezey, 551. 


33 Hen. VIII. 
c. 27. 


13 Eliz. c. 10. 


11 Co, 76. a. 


dirers founders had made, among their peculiar acts, 
local ſtatutes, that if any one ſhould diſſent, no ſuch 
leaſe, election, or grant ſhould be made; to which they 
had been ſworn, and fo the reſidue could not proceed to 
the perfection thereof, without the danger of perjury ; 
for avoiding whereof, and for the due execution of the 
common law univerſally within the realm, and every 


place, in one conformity of reaſon to be uſed; it is 
ordained, that every peculiar act or ſtatute made by any 


founder, at the foundation, whereby the grant, leaſe, 
gift, or election of the governor or ruler, with the aſſent 
of the majority, having voice of aſſent, ſhould be in any 
wiſe hindered by any one or more of the leſſer number 
contrary to the common law; ſhould be as to ſuch 
ſtatute void: and no perſon of any fuch hoſpital, college 
or corporation, ſhould from thenceforth be compelled to 
take an oath for the obſerving ſuch order or ſtatute, on 
pain to the perſon giving ſuch oath, to forfeit 51. 


The ſtatute having thus confirmed the common law, 
in the power, which reaſon alſo afcribes to the majority 
of every ſociety, in all their acts, and particularly in thoſe 


of leaſes, elections, grants, and the like; the next act 


we meet with on this ſubject was purpoſely made to 
reſtrain long leaſes of eccleſiaſtical lands; yet it has 
always had a benign and favourable conſtruction, and 


therefore has been held to include all manner of hoſpitals, 


be they incorporated by any name, or be they ſole or 
aggregate. © All leaſes, gifts, grants, feoffments, convey- 
ances or eſtates, to be made or ſuffered by any maſter 


and fellows of any college, dean and chapter of any 


cathedral or collegiate church, cr maſter or guardian of 


any hoſpital, parſon, vicar, &c. of? any houſes, lands or 
I tenements, 


A as ai "oY . * TY 
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tenements, being part of the poſſeſſions thereof, other 
than for 21 years or three lives from the time any ſuch 
leaſe ſhall be made or granted, whereupon the accuſ- 
tomed yearly rent or more, ſnall be reſerved, and payable 
yearly during the term, ſhall be utterly void.” But the 
act does not extend to make good any univerſity leaſe 
for more years than are limited by the private ſtatutes of 
any college. Nor to any new leafe made on the ſurren- 
der of a former leaſe, or by reaſon of any covenant or 
condition contained in any leaſe then continuing; fo 
that the new leaſe do not contain more years than the 
reſidue of the former, then continuing, ſhall be, at the 
making of ſuch new leaſe, nor at a leſs rent. But a 
ſubſequent ſtatute which continues the above, declares, 
that this ſhall not extend to any grant, aſſurance or leaſe 
of houſes belonging to any ſuch college, hoſpital or 
corporation, which houſes are ſituate in any city, or 


town, or ſuburbs, but that the ſame ſhould be granted as 


thentofore, according to the common law or ſtatutes of 
ſuch inftitution ; ſo that ſuch houſe be not the capital or 
dwelling-houſe, uſed for the habitation of the perſons 
aboveſaid, nor have ground thereto belonging above ten 
acres :—Proviſo, that no leaſe ſhall be made by force of 
this ſtatute in reverſion, nor without reſerving the 
accuſtomed yearly rent at the leaſt, nor without charging 
the leſſee with the reparations, nor for longer term than 
forty years at the moſt ; nor any houſes ſhall be per- 
mitted to be aliened, unleſs in recompence thereof there 
| ſhall be afore, with, or preſently after ſuch alienation, 
good, lawful and ſufficient aſſurance made in fee-ſimple, 
abſolutely, to ſuch colleges, Hhouſes, bodies politic or cor- 
porate, and their ſucceſſors, of lands of as good value, 


and 


Continued by 
16 C. I. c. 4. 
14 Eliz. c. 11. 
ſ. 17. 


Continued by 
39 El. C. 18. 
1. 13, 41. 
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and of as great yearly value at leaſt, as ſo ſhall be 
aliened. 


16 Car. I. . 4. 


Gibſ. 737. 


5 Geo, III. 
C. 17. 


11 Co. 76. a. 


4 Geo. II. c. 
28. ſ. 6. 


Watſ. c. 42. 


If a corporation aggregate makes a leaſe not warranted 
by this ſtatute, it is void againſt themſelves. 


And nov to ſettle all doubts relative to their power of 


granting leaſes of tythes, or incorporeal hereditaments, 
and remedy for rent in arrear; a late act declares all 
leaſes thereof made for one, two, or three lives, or for 
21 years, good in law, and gives power to ſue by action 
of debt for all rent in arrear. 


t 
This action of debt againſt the leſſee is given to ſecure , 
the corporation, under any leaſe of tythes or other ' 
incorporeal hereditament, which was well calculated y 
for the benefit of eccleſiaſtical preferments, becauſe there k 
was no place wherein any diſtreſs could be taken; but 1 
it has been already ſaid that the expreflion of “ Maſter a 
ce and Guardian of Hoſpitals,” which are alſo found in all 
theſe acts, include all manner of hoſpitals, and therefore x 
it is here mentioned, for their benefit likewiſe. | P! 
ar 
It is alſo held, that the old leaſe may be ſurrendered Ne 
though there are undertenants in occupation: and to d. 
obviate the difficulty of ſurrendering up all the under to 
leaſes, the ſurrender of the original is made equally valid, 2 
and a new one may be granted thereon. | an 


The acts recited, certainly reſtrain any corporation 
from wholly alienating any of their lands or tenements ; 
for not only the word leaſe is mentioned, but alſo all 
gifts, grants, aſſurances, and conveyances, are reſtricted to 
three lives, or 21 years. 


If 
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If a leaſe for years be made to a corporation, who 
cannot take it without deed, and they grant it over, 
the grantee may entitle himſelf thereto, without ſhewing 
the deed; becauſe the leaſe of the thing in its nature 
might have paſſed without deed; although the perſons 
who took it could not take it without deed; alſo his 
poſſeſſion is ſome privilege for his title. But note; this 


f deciſion was prior to the ſtatute. of frauds, 29 C. II. 

5 c. 3. whereby leaſes, except for three years, are directed 
to be in writing. 

: The Court of Chancery will not compel an hoſpital 
to renew a leaſe, upon certain terms, under two years 

I reſerved rent. The diſcretion is only, that they ſhould 


not increaſe their fines, by taking two years rent ; but not 
4 0 prevent their taking one year's rent, though it ſhall 
amount to more than formerly. A perpetual rene wal 


re : 

1 upon particular terms, would be equivalent to an 
alienation. 

er 


Such is the general doctrine of leaſes granted by hoſ- 
pitals; and though hoſpitals and the ſites thereof, 
are exempted from land tax, and ſeveral other public 
contributions, from the humane principle of not re- 
| ducing their charitable fund; yet this is no argument 
| to exempt hoſpital lands, granted out in leaſes, whereby 
| a yearly profit ariſes to the houſe, from ſuch. payments; 
| and though it may have been urged in ſome caſes, yet 
| there is no colour for extending the conſtruction of any 
| of the ſtatutes made for ſupplying the revenues of the 
| crown, beyond the walls of any houſe of charity. 


OF 


Cro, Ja, 110. 


Bro. Cha. Rep. : 
62. 


2 Vezey, 328. 
1 Burn, Ecce. 
Law, 426. 


2 P. Wms. 326. 
And ſee further, 
1 Vezey, 472. 
Green v. 


Rutherforth, 


C HAP. IV. 


E HERE is no conſtitution eſtabliſhed in ſociety, 

without a power being veſted ſomewhere, either 
declared or implied, for redreffing its grievances or 
abuſes: In nations, this power generally belongs to 
the party inveſted with the executive branch of govern- 
ment : in ſmall inferior communities, it often depends 
onthe will of their founders, not repugnant to the laws of 
the land; or when this is not declared, the right devolves 
upon the executive power of the realm. 


The power of a viſitor is arbitrary, and yet concluſive 
in the firſt inſtance; all fundatory rights ariſe from the 
property of the donor : a founder has the nomination of 
his viſitor, and unleſs he diſpoſe of this power, it remains 
to his heirs; and if he die without heirs, it goes to the 
crown. A founder, or his heirs (if he does it not), may 
make a viſitor ; may give him partial or general powers; 
if partial ones, and he exceeds them, that exceſs becomes 
a nullity, and lets in the law; and the court, whether 
they can give relief or not, will ſee that theſe jurifdic- 
tions keep within their bounds, and will grant a pro- 

| ; hibition, 
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hibition, where there is ſuch exceſs of power, as well as 
where there 1s no power at all. For though the king's 


| courts cannot interfere with regard to the private ſtatutes 


of the ſociety. as eſtabliſhed by the founder; yet as to 
the public laws of the land, they may ; for over theſe 


the founder could give to the viſitor, no excluſive juriſ- 
diction, 


The power of a viſitor, though a ſummary one, is 
certainly very convenient: the exerciſe of it is in no 
caſe more ſo, than in that of elections. When the pro- 
prieties and diſqualifications of candidates are to be 
determined; what confuſion would be made, if theſe 
were to be determined by the common law, and the 
party who had the right, were kept out of the profits 
in the mean time | 


It was formerly held, that if the hoſpital be ſþiritual, 
the biſhop ſhould viſit ; if /ay, the patron. This right 
of lay patrons was indeed abridged by 2 Hen. V. c. 1. 
which direCts, that the ordinary ſhould viſit all hoſpitals 
founded by ſubjects; though the King's writ was 
reſerved, to viſit by his commiſſioners ſuch as were of 
royal foundation, But the ſubjeR's right was in part 
reſtored by 14 Eliz, c. 5. which directs the biſhops to 
viſit ſuch hoſpitals only, where no viſitor is appointed 


by the founders thereof: and all the hoſpitals founded 


under 39 Eliz. c. 5. are to be viſited by ſuch perſons as 
ſhall be nominated by the reſpective founders ; and if 
they appoint nobody, then by the biſhop of the dioceſe. 
It was laid down as a rule, that where the King is 
founder, he and his ſucceſſors are viſitors ; but where a 
private perſon is founder, there ſuch private perſon and 

his 
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his heirs are, by implication of law, viſitors ; who may 
ſubſtitute their viſitatorial power to. any other perſon, or 
his heirs : but where the founder appoints no ſpecial. 
viſitor, the viſitatorial power reſults to his heir. And 
the commiſſioners inſtituted by 4.3 Eliz. c. 4. had power 
to viſit, in caſe the viſitors appointed by the donor miſ- 
behaved (but here the power of the ordinary was {till 
reſerved); for it would be unreaſonable and of miſ- 


. Chievous conſequence, that where governors are ap- 


pointed, theſe, by conſtruction of law, and without any 


more, ſhould be viſitors, ſhould have an abſolute power, 


See Duke, 68. 
69. 


1 Vezey, 418. 
2 Vezey, 329, 


52 


10 Co. 31. 


2 P. Wms. 327. 


Str. 797. 
2 P. Wms. 327. 


and remain exempt from being viſited themſelves: and 
therefore in thoſe caſes where the governors or viſitors 
are ſaid not to be accountable, it muſt be intended where 
they have the power of government only, and not where 
they have the legal eſtate, and are entruſted with the 
receipt of the rents and profits ; for to be unaccountable 
in ſuch a caſe, would be ſuch a privilege as might of 
itſelf be a temptation to a breach of truſt. 


And although in many charities, ſome of the gover- 
nors are appointed by the rules and orders to be viſitors, 
yet the word governor does not of itſelf imply viſſtor, 
or give any power of viſitation z but they are not, 
having the legal eſtate veſted in them, therefore excluded 
from being viſitors: ſuch a forced conſtruction might 
prove of very great prejudice to the charity; and beſides, 
would be making either a charter of incorporation, or 
a founder's liberality, of double intent, which ought not 
to be. And in general where governors happen to- 
unite the capacity of viſitor, in the ſame perſon, it is for 
the management of the houſe or affairs of the charity; 


and then they remain accountable to the King's courts- 
for 
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for the eſtates and revenues which may come to their 
band, 


Since the 43 Eliz. where there is a charity for the par- 
ticular purpoſes therein mentioned, and no charter, unleſs 
a particular exception out of the ſtatute, it muſt be regu- 
lated by commiſſion ; but where there is a viſitor it is 
otherwiſe, But there may be an application to the court, 
founded on its general juriſdiction; and that is from 


3 Atk, 164. 


2 Verey, 328. 
Atty. Gent. v. 
Middleton, 


4 Very, 552. 


neceſſity, becauſe there is no charter to regulate it, and 


the King has a general juriſdiction of this kind: there 
muſt be ſomewhere a power to regulate : but where 
there is a charter with proper powers, there is no ground 
to apply to the court to eſtabliſh that charity; and it 
muſt be left to be regulated in the manner the charter 
has put it, or by the original rule of law. It has been 
determined, and expreſsly in the caſe of the B:rmingham 
ſchool, that there is no technical form of words for 
granting a viſitatorial power, but it may be by any 
words of that meaning. 


New College, Oxford, having, by a charter, particular 
powers given them as to the grammar ſchool at Bedford, 
ſuch as removing the maſter for miſbehaviour, &c ; As 
to any thing of that kind, Lord Chancellor Hardwicke 


2 Vezey, 505» 
x Gen. V. 


thought, it would be too much for the court to do any 


thing, though they were not appointed general viſitors : 
but as to the management of the revenue of the ſchool, 
the court might; and interpoſed and xectified an abuſe 
therein accordingly. 


Schools and colleges are ſaid to be under ſimilar 
reſtrictions as to their viſitors. Colleges in 1 the univer- 
N ſities, 
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firies, whether founded by the King or any other perſon, 
are yet to be conſidered as private eſtabliſhments, ſub- 
je& only to the founder, and to the viſitor he appoints, 
The whole difficulty in coming to this deciſion ſeems 


to have been, to determine whether they were of a public 


or private nature : and though the courts have granted 
that ſuch inſtitutions are of a public nature as are con- 
ſtituted by the crown, and for public government, and 
are ſubje& to the juriſdiction of the King's courts of 
common law); and for that reaſon have granted Man- 
damus to reſtore a ſchoolmaſter of a grammar ſchool; 
yet if they are judged matters only of a private charity, 
then they are ſubject to the rules and ſtatutes of the 
founder and his viſitor, and no other. 


Viſitation was not introduced by the canon law, 
but of neceſſity, was created by the common law. 
Patronage and viſitation both riſe from the founder ; and 


the office of the viſitor by the common law, is to judge 


according to the ſtatutes of the college (or charity), 
and to expel and deprive upon juſt occaſions, and to 
hear appeals of courſe : and from him, and him only, 
the party grieved ought to have redreſs ; and in him the 
founder hath repoſed ſo entire a confidence that he will 
adminiſter juſtice impartially, that his determinations 


are final, and examinable in no other court whatſoever. 


A college is a temporal or lay corporation, of the 
Tame nature with an hoſpital ; thus they are generally 
named together in the acts already cited: although cor- 
porations for public government, which have no parti- 

cular founders or ſpecial viſitors, are ſubject to the 
King's courts; yet corporations for charity, founded 

5 | and 
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and endowed by private perſons, are ſubject to the rule 
and government of thoſe that erect them. But where 
the perſons to whom the charity is given are not incor- 
porated, there is no ſuch viſitatorial power, becauſe the 
intereſt of the revenue is not inveſted in them; the 
King by his charter incorporates, and thereby grants to 
them the rights belonging to perſons, as to legal 
capacity; colleges, although founded by private per- 
ſons, are yet incorporated by the King's charter; but 
although the Kings by their charters made the colleges 
to be ſuch in law, that is, to be legal corporations, yet 
they left to the particular founders, authority to appoint 
what ſtatutes they thought fit, for the regulation of 
them. And not only the ſtatutes, but the appointment 


of viſitors, was left to them, and the manner of govern- 


ment, and the ſeveral conditions, on which any perſons 
were to be made or to continue partakers of their 
bounty ; all which conſtitute them of a private nature ; 
and the courts of law will not interfere in the exami- 
nation of any of their private acts. And although the 
court proceeded to take cognizance in Dr. Bentley's 
caſe, yet it was not to interfere with the viſitor's power, 
but becauſe no viſitor was ſet forth in the return to the 


Mandamus, to reſtore him to his degrees in the univer- 


ſity of Cambridge. The court will always grant a 
Mandamus to reſtore a perſon improperly deprived of 
his office, although the conſtitution of the ſociety be 
eſtabliſhed by charter, and confirmed by act of parlia- 
ment, provided no viſitor is conſtituted thereby; for if 
there is a viſitor appointed, the party grieved may make 
his application there for redreſs: ſo if a Mandamus is 
granted to reſtore a fellow of a college, and they return 
2 viſitor, though his ſentence is irregular, yet it is not 


N44 examinable 
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examinable by the court. It is the ſame as to a charity- 
ſchool, where local viſitors are appointed: if it is a private 
foundation, he and his heirs alone have a right, as to its 
internal government, 


And the court requires to be certified, by the return 
to their writ, whether there is a viſitor appointed by the 
founder, or not; and will not admit evidence thereof by 
affidavits, A viſitor for a particular purpoſe cannot, 
becauſe he is ſo, be a general viſitor. But Lord Mans- 
field ſaid, in the caſe of St. John's Camb. v. Toddington, 
That a founder may delegate his viſitatorial power, 
either generally or ſpecially : He may do this either 
by general words, or he may preſcribe a mode for the 


_ exerciſe of any part of this power. But if a mode of 


viſitation is preſcribed in any particular caſe, that will 
not take away the general powers incidental to the 
office of a viſitor ; of which powers that of determining 
concerning elections hath been held to be one. No ſet 
form of words is neceſſary : you muſt look into the 
whole tenor of the ſtatutes, to ſee whether the power be 
given, or intended to be given. A founder may ſplit 
this power into a number of ſtatutes for particular cafes, 
and the court may conſider upon the whole, who is 
general viſitor, as in the caſe of Clare-hall, Atty. Gen. 
v. Talbot, 1747. It is clear a founder may appoint a 
viſitor with general powers, and yet except particular 
powers in particular caſes. To viſit as ordinary, and 
to viſit an eleemoſynary foundation, are different things. 
If a founder appoint no viſitor, it goes to the crown. 


The mode of donation is the law of it. And his Lordſhip 
doubted whether a viſitor can make any new ftatutes, 
unleſs power be ſpecially given him for that purpoſe. 

* 5 The 
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The Archbiſhop has a power of viſitation generally 
over the two univerſities, in his metropolitical capacity; 
the King's ſuperior right being nevertheleſs reſerved. 


Free chapels and. donatives, except ſuch as receive 
the augmentation of Queen Anne's bounty, are exempt 
from the viſitation of the Ordinary; the firſt being 
viſitable only by commiſſion from the King, and the ſe- 
cond by commiſſion from the donor: and ſuch churches 
and chapels alſo as by 25 Hen. VIII. c. 21. being for- 
merly in the viſitation of the Pope, are now veſted in 
the crown. 


Governors of a charity though not guilty of corrup- 
tion, yet if extremely negligent in any caſe, will be 
liable to coſts, on any application to the court. 


If truſtees are directed to be inhabitants of a pariſh, 
and truſtees be choſen out of another pariſh ; before 
the court will order them to be removed, it muſt be 
ſhewn that there were proper perſons in the pariſh to be 
truſtees, 


Truſtees are bound to 'do the beſt they can for the 
charity they engage to ſerve : it was adjudged a miſ- 
employment, where they did not leaſe certain tythes 
left for charitable purpoſes to their full value; they 
were ordered to pay the difference, and the leaſe declared 
void, and a new one ordered, 


It will be accounted a miſemployment of a gift, in all 
caſes where there is found any breach of truſt, falſity, 
nonemployment, concealment, miſgovernment, or con- 
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verſion of the lands, rents, goods, money, &c. 
beſtowed, againſt the intent or meaning of the donor or 
founder; as to cut down and ſell timber ; to grant 
leaſes at an under rent; to retain monies, rents and pro- 
fits in a receiver's hands; to convert or change the 
employment thereof to other uſes than thoſe directed by 
the giver or founder; extravagant management and 
waſte in the houſe, &c. &c. But where the gift is 
general, as is commonly the caſe, in the words * towards 
carrying on the charitable deſigns of the inſtitution 
« named,” there, it is no miſemployment to diſpoſe of 
the gift in any manner the governors think proper, 
within the general concerns and for the benefit thereof 
for this includes their diſcretion, to employ it in the beſt 
way they can, for the ſupply of thoſe neceſſaries which 
either the houſe or the poor require, in payment of 
ſalaries, and the like : but if the donor ſpecify any one 
of theſe particulars, it muſt be ſo ſtrictly employed. 


And perhaps if viſitations were oftener held, to ex- 
amine into the conduct and management of theſe inſti- 
tutions, as well as any infractions of the ſtatutes given 
by the founder ; the public ſupport and encouragement 
might be better deſerved and more liberally beſtowed. 


Upon the whole, the ſubje& of viſitation may be 
reduced to theſe principles.—— 


That in all inſtitutions of a public nature, for public 
government, founded by charter from the crown, the 
King is the general viſitor. 


That in all private inſtitutions (the diſtinction has 
4 already 
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already been fully explained) the founder and his heirs, 
or the perſon whom he or they ſhall appoint, is viſitor, 
And in default of ſuch appointment, this viſitatorial 
power veſts in the crown. 


That the viſitor's power is concluſive, to redreſs all 
grievances, and decide all differences, elections and the 
like, on appeal, which muſt be made to him. That his 
deciſions are without further appeal, but muſt be agree- 
able to the ſtatutes of the inſtitution, and the laws of 
the realm; and if otherwiſe, they are then examinable 


by the King's courts. 
And that whereſoever the King is viſitor, or where 


no viſitor is appointed, all ſuch differences are likewiſe 
cognizable by his courts at Weſtminſter Hall. 


Ns: C O N- 


* 
CONCLUSIO N. 


THE foregoing pages have been put together, with a 
view to arrange the law as it now. ſtands, relative to 
Charitable Inſtitutions z the great increaſe of them at 
this period ſeemed to call for a work of this kind; the 
deſign has been, chiefly, to make the way clear before 
thoſe who, through their benevolence, might have in 
view the eſtabliſhment of any new ſociety of this nature, 
or who might be induced to continue their liberality in 
the promoting the welfare of any one already eſtabliſhed : 
to render their bounty more effectual, by repreſenting 
thoſe reſtraints, which, the above ſhort view of the 
hiſtory of Mortmain has proved, it was neceſſary for the 
legiſlature to impoſe ; and thereby, guarding them from 
deviſing lands, bequeathing legacies, or acting in cha- 
Titable truſts contrary to the ſpirit of thoſe reſtrictive 
laws; and to ſhew that thoſe reſtrictions are purely to 
prevent improvident alienations of landed property. 


If this deſign may have its utility in any one inſtance 
either in the private leading of the benevolent mind to 
appropriate his good deeds, or in the open direction 
of any charitable ſociety, the Author's pains will be 
amply rewarded. 


It is his boaſt and conftant ſatisfaction, that fortune has 
placed him in a ſituation, where much of the adminiſtra- 
tion of one of theſe communities devolves to his care, 
where he 1s conſtantly eye witneſs to the moſt humane 
and unremitted aſſiduity, in the cure of the moſt loath- 

| 2 | ſome, 
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ſome, contagious, and fatal diſeaſe; without one ſuper- 
fluous expence, one miſapplication of the revenues, or 
one cauſe of public complaint; and where the method 
ſimple, but important in itſelf, with which Providence 
has bleſſed the preſent century, of preventing, by a ſlight 
indiſpoſition, the calamities of the natural diſeaſe, is 
permanently eſtabliſhed. But it would be vain to indulge 
expreſſions of praiſe, however juſtly due, where the 
utility and humanity of the inſtitution is ſo publicly and 
univerſally acknowledged.“ 


Aſſiduity in the head, generally produces activity in 
the other departments; if the Author has had the good 
fortune at any time to render himſelf uſeful, his humble 
exertions have been derived from the encouragement of 
many able and opulent friends, to whoſe favour he deſires 


now to offer his ſincere tribute of acknowledgment; 


and he feels the force of their kindneſs the more ſen- 
ſibly, in that a new chain of reflection has occupied his 
mind ſince his preſent engagement, which has opened 
to him a ſcene of conſtant humanity, and of public 
benevolence; and has proved to him, that the people 
of this country do not live for themſelves alone. Urba- 
nity and compaſſion, are benign traits in the Engliſh 
character, more defirable and more glorious, than 
all the exalted dignity of continental pride; for here, 
amid the luxuries of afluence and eaſe, the ſufferings of 


the afflicted are relieved; and the ſame heart that 


rejoices in the hour of merriment, diſdains not to turn 
aſide, and drop a tear and an alms, to wipe away the 
diſtreſſes of the unfortunate ! 


The Small Pox and Inoculation Hoſpitals, 
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A. 
BATEMENT of legacies, p. 
110; of doles at a funeral, 
none, 113. 

Abbey lands, 20. 

Abuſes in ancient inſtitutions rectified, 
34 ; by commiſſioners, 44, 

Adds paſſed to ſuppreſs popery, 18. 

Ad quod Damnum, writ of, 6. 

Advowſons to colleges, Or, 147. 

Alien Priories ſurrendered, q. 

Americans, the poſtnati, aliens to this 
country, 143 

9, Anne's Bounty, 28, 52; of gifts 

thereto, 56; ſaved out of the act 
by the proviſo, 86 ; legacy of mo- 
ney thereto, void, 130. 

Annuity to the poor and for a ſermon, 
75 ; may continue for ever, though 
not out of land, 77 ; deviſed over 
to a charity, 89; what it is; if 
left to a charity good, 99. 

„ * to Rome forbidden, 13. 

Appointments in truſt for charities 
formerly practiſed, 47. 

Apprentices, of binding out poor 

children, 57. 
Archbiſbop's power of viſitation, 18 1 


- Charities extant in 43d Eliz. p. 43; 


Aſſ:ts, of marſhailing them, 83, 98, 
107, 110. . 
Attorney General, his concern in all 

charities, 42. 
Augmentations, act of, 27, 51; legacy 
for poor livings void, 144. | 


B. 
Bath Hoſpital, 155. 
Baptiſt, legacy to a Meeting-houſe 
good, 147. | 
Bedford Level, incorporated, 27, 
Bulls from Rome forbidden, 10. 


C. 


Capital, or intereſt, when the legacy 


is uncertain which, 130. 

Chancery has great latitude in cha- 
rities, 131, 138; will aſſiſt a 
defective conveyance to Charita- 
ble Uſcs, 149; when it cannot 
interfere in charities, 177, & ſeq. 

Chantries ſuppreſſed, and lands how 
diſpoſed of, 17. 

Charity legacies, formerly preferred, 

48, 49. | 


not 
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not ſubſiſting are under the act of 
Eliz. p. 36, 46; not in being but 
intended, 134, 138; eftabliſhed, 
143; new ones are ſubject to 
Mortmain act, &c. 63; cannot 
diſtrain for rent, 71; always ſup- 
ported by the court, 71 ; though 
the application be wrong, 72; 
rpetual ones may now be created, 
77; eſtabliſhed in ſucceſſion, 
taough not fo deviſed, 114. 

Charter, a fictitious one ſet up by 
the clergy, 8 ; formerly deemed 
neceflary, 31 ; how it eſtabliſhes 
a charity, 179. 

Charter-houſe, or Sutton's hoſpital, 
155 ; not in being when deviſed, 
138. 

Chriſtianity, ſtate of, in 15th cen- 
tury, 8. : 

Churches, act for uniting, 27. | 

Church-lands, purchaſed by Charle 
I. 28, | 

Churchyards, lands given under that 
name, 7 

Clement VII. objects to a divorce of 
Hen. VIII. from Q. Cath. the firſt 
blow to rhe papal authority, 10. 

Clergy, the Romiſh, their diſcontents, 
artifices, &c. 14; their exceſſes, 
19. 

College, a new one for ſtudy of laws 


and government ſuggeſted, 15; a 


lay corporation, 178, 

Commutation tax, as to hoſpitals, 163. 

Congregational Courts of the ſherifts, 

Conveyance to a charity, void, if 
grantor die within the year, 87. 

Copyhold lands not ſurrendered, 65, 
142. 

Corporations, under ſame diſabilities 
as religious houſes, &c. 7; their 
different kinds, 32, 33, 42; always 
under protection of the crown, 42 
as a truſtee diſcretional, 72; can- 
not be a truſtee for a charitable 
uſe, but then heir at law is, go. 

Coffs not to be paid out of charity 
money, when, 129, 


3 
Courts of law take no cognizance of 
cuſtom, 33. 
Croſſes iet up by tenants to diſguiſe 
their eſtates, 6. 
Cruſades, 3. 


D. | 

Debts when charged on real and per- 
ſonal, the rule of payment, 85. 

Declaration of ud 73 muf be 
agreeable to ſtatute of frauds, 67, 
68 ; tor papiſts, 68. 

Deriſe made before the laſt Mortmain 
act, 64, 138; withont any truſt 
declared and parol evidence there- 
of, 66; is a mere legal title, 70; 
within the ſtatute of frauds, 67 ; 
if in the disjunctive, and one 
method lawful, the other not ſo, 
good, 76; a deviſe over, void, 89, 
101; of money for a miniſter, and 
to repair a tombſtone, a charitable 
uſe and void, 89; of mortgages, 
go; of rents and profits, paſſes 
the lands, 93 ; if executory, the 
heir 1s bound, 137. 

Doles at a funeral, 113. 


E. 

Edward VI. his character and that 
of his regents, 17. | 

Elections, corrupt, and of bad con- 
ſequence in charities, 36. 

2, Elizabeth, her character and con- 
duct, 21. 

Endowment muſt precede the licenſe, 
139. 

Eoifcopacy in America, 143. 

Erefing and building, legacy for, 
good, 100, 105 ; imply founding, 
102; to build a church, 105; 
theſe opinions examined and op- 
poſed, 109. 

Evidence Ful. of a deviſe, if good, 
66 ; of a pariſlioner, 116, 121; 
not good where there is the 
ſmalleſt intereſt, as of a freeman, 

. governor, 123; of inhabitant of 
county, &c. 123. 
Executor, 


E 


Executors cannot forfeit a charity 
legacy, 48; of an executor of a 
teſtator who held goods for a cha- 
ritable uſe, without any notice 
thereof, are not liable, 49 ; if they 
miſemploy or detain a charity 
legacy, 130; how to att when 
objects are not ſpecified, 145, 
et antea, 


F. 

Fee-furm rents, &c. 28. 

Firſt fruits and tenths, &c. reſtored 
by Q. Mary, 20; renewed to the 
crown, 21 ;' remitted by Q. Ann, 

1. 

Forfiitures concerted to evade Mag- 
na Charta, 2, 4. 

Founders, their original de ſign to be 
abided by, 42. 

Poundling hoſpital, 15 6. 

Fraud on a charity, how remedied 
out of real eſtate, go. 

Freemen, not good evidence for their 
corporation, 123, 129, 


G. 

Governors, the title of, aſſumed, 115 
whether good evidence for their 
charity, 125; does not imply 
viſitors, 176; if negligent how 
liable, 181. 

Greenwich hoſpital, 1 56. 

Guy's hoſpital, 155. 


H. 

Hardwicke, Lord Chancellor, con- 
cerned in framing the 3ſor/main 
act, 79. | 

Heirs, not heirs of the body when, 
89. 

pes VIII. his firmneſs in the refor- 

mation, 11; his motives for ſup- 
preſſing monaſteries, 13, 15; his 
ambition, 19. 

Highways, 168. 

Hoſpitals, &c. exempted from tenths 
or firſt fruits, 35 ; act for erecting 
them, 38, co; for continuing the 


E * 


term of 20 years, 0; who cannot 
endow them, 39 ; entitled to the 
increaſe of their endowments, 403 
incorporated, 41, 

Houſe-tax on hoſpitals, 163, 165. 


' I. 

James II. his aſſumption of a diſ- 
penſing power, 28. 

Fewws legacy for reading their law, 
bad, 146, 

Tncumbraices on land not deviſable 
to charity, 9o. 

Intereſt as to evidence, releaſable, 124, 
126; in land, to a charity, void, 
go; on charity legacies, 126; 
when chargeable, 128, 130. 

Ireland, legacy to purchaſe lands 
there for charity, 98, 152. 

Fudge, the diſcretion of, 124. 


K, 
Knights of Malta, ſuppreſſed, 16. 


L. 

Lands, &c. not to be deviſed nor 
transferred to charities, under 
what limitations, 59; of pur- 

' chaſing, 63; purchaſes or leaſes 
after date of a will, do not paſs 
thereby unleſs a republication, 142. 

Land-tax on hoſpital lands, 161. 

Leaſe, or leaſehold term, not a good 
legacy to a charity, 71. 

Leaſes, hoſpital and college, 39, 169. 

Legacies tor binding poor appren- 
tices, to whoſe hands to be paid, 
57, 59; left to be paid by wite's - 
executors, void 130; given to 
public uſes not aſcertained, 133 
to repair or rebuild houſes of poor 
livings, good, 144; the form of, 
115; to a ſubſcribing witnels, 
1263 to officers of a charity, are 
only for the charity, 149. See 
Money. 

Licenſe from the erown to alienate 
lands in Mortmain, 2, 17; is ſub- 
ſequent to the foundation, 139. 

Livii ge 


— — — — — — 


2 


Living grantable to the univer- 
ſities, 151. 

Luther”s writings circulated, 10. 

Lying-in hoſpitals, 157. 


M, 

Magdalen hoſpital, 157. 

Majority of governors, made effec- 
tual in all acts, 170. 

Mandamns, to reſtore an officer, 178. 

Mary, Q. diſapproves the teforma- 
tion, 18; her talſehood ; marries 
Philip of Spain; reſtores the abbey 

lands, firſt fruits, and augmenta- 

tions, 20; her one only act of 

clemency, 21. 

Maſſes, obits, &c. aboliſhed, 17. 

Miſemployment, act to redreſs fame, 
43, 51; what, 181. 

Miſuaming, or uncertainty of deſcrip- 
tion, &c. 110, 111. 

Miſtake in the exact title of a charity 
in a will, rectified, 36. 

Monaſteries, their ſuppreſſion firſt ſug- 
geſted, 13 ; Icfler ones ſuppreſſed, 
14 ; moſt part ſurrendered, 16. 

Money, &c. given to be laid out in 


lands, 74, 82; given generally is 


not forbidden, 74; to be inveſted 
till a purchaſe, bad, 78, 80, 107 ; 


not ſo if left diſcretionally, 81; 


ariſing out of real eſtate, is ſtill as 
real, 85; to be laid out in mort- 
gages, 943 or terms of years; 97; 
out on mortgage here not deviſa- 
ble for charity in Ireland, 98; 
may be laid out in land for a cha- 
rity by donor in his lifetime, 103; 
to build, fee Erecting and building; 
to be put out at intereſt, 126. 
Mortgage given to a charity, void, 
9o, 94; paſſeth the equity of 
reden ption, 91; heir or executor 
is truſtee for a deviſee, 93. 
Mortmain, origin of the reſtraints of, 
1; how early, 89; what, 1; 
allowed for twenty years, 20; 
allowed to erect ſeminaries, 29. 
Nortmain A, reaſons for it, 29 ; 


E X. 


to reſtrain deviſes, and ſales for 
charities, 70; not aimed againſt 
perpetual charities as ſuch, 753 
full explanation of it, 76 ; and 
further, 86, 88, 95, 96, 103; to 
reitrain the court from any decree 
for a purchaſe, 86 ; is a remedial 


law, 94 ; operates like the popery 
acts, 105. 


N. 
Newcaſtle = under - Line, its charter 
lands and leaſe, 72. | 
Northumberland, Duke of, protector 
to Edw. VI. 19. 
Norton, Richard, his extraordinary 
will, 153. 


P. 


Papiſts, truſts for them void, 68, 


70; cannot maintain an eject- 
ment, 78; bond to them how far 
good, 78; the act of William III. 
is remedial, 95; cannot take a 
mortgage, 101. 


Pariſbioners not good evidence for 


their pariſh, 116, 121; when 
good, 123 ; if receive alms not 
good evidence, 123. 

Parliament enſlaved to Hen, VIII. 
16. | 

Patients abſconding from hoſpitals, 
158. | 

pin e in Weſt Indies, if deviſed 
to charities here, 152. 

Pole, Cardinal, his arrival, 20. 

Poor, legacy to the, 115, 117. 

Poor rate, 116, 118; confined to 
whom, 118 ; chargeable on hoſ- 
pitals how, 162. 

Pope, the name ordered to be ſtruck 

out of all books, 13; his autho- 
rity rejected, 14; oppoſes the 
Engliſh ſtatutes, 9 ; ſupremacy in 
England overthrown, 1 1. | 

Poſiibilities are veſted intereſts, 122. 

Præmunire, . 

Purchaſes when void under the act, 

86, 87. 21 | 

5 Purchaſers 


„ 


Purehaſers of charity lands, with or 


*. without notice of the charitable 


uſe, 457 477 49 


Qualers, legacy for, good, 146. 
QAuia emptores, ſtatute of, 6. 


R. 

Ratclife's, Dr. charity, 86. 

Real ſecurities given to a charity, 
void, 91, 106, 

Recoveries, origin of, 5; to avoid 
Mortmain, 97, 

Reformation, its dawn, 11; ſenti- 
ments of the people at that time, 
19; renewed by Q. Elizabeth, 21, 
22; motives for it, 21. 

Relations, poor, are charities, 113. 

Neligioſis, de, the ſtatute, 4. 

Rent charge, what, void to a charity, 
99+ 

Rents in the Mortmain act explained, 
71. 

Repreſentatives may ſuggeſt a cha- 
rity under an uncertainty in a 
will, 131. ä 

Republication of a will made before 
the laſt Mortmain act, 65. 


Reſidue of perſonal eſtate may be 


given to charities, 74, 101; 
except mortgages thereout, 95; 
what it 1s, 101; no marſhailing 
aſſets, 110, 


8. 
Sawoy, not in being when deviſed, 
138 


Schiſm, the, 20. 


Scotland, eſtates there not affected by 


Mortmain act, 62, 152. 

Seabury, Dr. his conſecration, 145. 

Scker Archbiſhop, his legacies, 144. 

Seized, this word extends to inheri- 
tance only, 96. 

Servants tax on hoſpitals, 167. 

Shrines, receipts at three ſhrines, 15. 

Statute duty as to hoſpitals, 168, 

Statute of frauds and perjuries, 67. 


8 
Stocks, how may be given to be laid 
out in land, &c. 74. . 


St. Fohn's and Sydney colleges not in 
being when deviſed, 138. 


T. 

Taxes, why hoſpitals ſhould be 
exempt, 160. | 

Tenements, means real intereſt, 96. 

Term of years given to a charity 
void, 90, 95. | 

Tithes unappropriated, reſtored to 
the crown, 21. 

Titles, fiftitious, ſet up to evade the 
ſtatute de Religioſis, 5. 

Truſtees for hoſpitals not incorpo- 
rated, 41, 64; taking a leaſe are 
accountable to the charity, 713 
when diſcretion is given them in 
appropriating a deviſe, bg, 72, 8 1, 
134 ; may lay it out in land, 103 
if they refule to act, $1; if they 
die in lifetime of donor, legacies 
not void, 133, 137; if confined 
to a particular pariſh ; to do the 
utmoſt they can, 181. 


V. 
Viſitations firſt directed, 13; what 
&c. 175, & leq. 
Viſitatorial potver, when charity not 
incorporated; for a particular pur- 


poſe ; not ſo generally; 175. 


U. 
Uncertainty of deicription, of a cha- 
rity or deviſe, 110, & ſeq. i 
Univerſities excepted from te gene- 
ral ſurrender of monaſteries, 16 ; 
alſo from the Mortmain act, 61, 
I | 

Uſage of a corporation, good evi- 
dence, 73. | 

Uſes, Charitable, inſtituted for free- 
ſchools, &c. 13; ſuperſtitious, for 
maſſes, obits, &c. forbidden, 11. 


| W. 
Il ater bailape, 123. 
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White's, fir Tho, charity, 77. arrogance, 9 3 obtains. a bull to 
William I. abridged the revenues of found two colleges, 10; his fall, 
the abbot of St. Albans, 1. 1 10. 


Milli not duly executed, not good as Workhouſes and Hoſpitals, aft for 


appointments, 67 ; dals the legal erecting, 38, 43. 
and beneficial j intereſt, 68 Writing — duly executed, no decla- 


Window tax on hoſpitals, A "4 ration of truſt, 68, 69. 
Molſey, Cardinal, his influence and 
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